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LEGISLATIVE UPDATE

Eye on Washington

DOL Releases Proposed Changes to FLSA Overtime Rules

On June 30, 2015, the United States Department of Labor (DOL) released proposed regulations
that would modify certain provisions of the Fair Labor Standards Act (FLSA). Specifically, the
proposed regulations increase the minimum salary required to be earned by an employee in order
for that employee to be exempt from the FLSA overtime requirements.

Background

The FLSA generally requires covered employers to pay their employees at least the federal
minimum wage (currently $7.25 an hour) for all hours worked, and overtime premium pay of one
and one-half times the employee’'s regular rate of pay for all hours worked over 40 in a workweek.
However, there are a number of exemptions from the FLSA’s minimum wage and overtime
requirements. Specifically the FLSA exempts from both minimum wage and overtime protection
“any employee employed in a bona fide executive, administrative, or professional capacity . . . orin
the capacity of outside salesman.” The FLSA does not define the lerms “executive,”
“administrative,” “professional,” or “outside salesman.” Since 1840, the regulations have generally
required each of the following three tests to be met for the exemptions to apply: (1) the employee
must be paid a predetermined and fixed salary that is not subject to reduction because of variations
in the quality or quantity of work performed (the “salary basis test™); (2) the amount of salary paid
must meet a minimum specified amount (the “salary level test”); and (3) the employee’s job dulies
must primarily involve executive, administrative, or professional duties as defined by the
regulations (the “duties test”).

On March 13, 2014, President Obama signed a Presidential Memorandum directing the DOL to
update the regulations defining which white collar workers are protected by the FLSA's minimum
wage and overtime standards.

Salary Basis Test

There were no proposed changes to the requirement that workers be paid on a salary basis — that
is, a pre-determined amount that cannot be reduced because of variations in the quality or quantity
of the employee's work in the proposed regulations,

Salary Level Test

Since 2004, the regulations stipulate that, in general, any employee eaming less than $455 per

week ($23,660 a year) is a “nonexempt” employee. Under the FLSA, a nonexempt employee is
i






entitled to overtime pay when working over 40 hours in a workweek regardless of whether the
employee is paid on an hourly or salary basis. The DOL proposes to increase the standard
salary level to qualify for exemption from the FLSA minimum wage and overtime
requirements as an executive, administrative, or professional employee from $455 a week
($23,660 a year) to $921 a week ($47,892 a year), based on 2013 data. The regulations also
proposed a mechanism for annually updating the minimum salary and the DOL is seeking
comments on one of two proposed mechanisms, If one of the annual update mechanisms is
implemented, the DOL anticipates that the annual salary requirement in 2016 will be $970 a
week, or $50,440 a year. The DOL, in the preamble to the regulations, noted that the current
salary level threshold for exemption of $455 per week, or $23,660 annually, is below the poverty
threshold for a family of four.

In addition, the DOL stated in the proposed regulations that it is seeking comments on whether to
permit nondiscretionary bonuses and incentive payments to count toward a portion of the standard
salary level test for the executive, administrative, and professional exemptions. However, the DOL
“is not considering expanding the salary level test calculation to include discretionary bonuses.”

Duties Test

The proposed regulations released by the DOL on June 30 did not include any madifications 1o the
duties requirements of Administrative, Executive, Professional or Outside Salesman that must be
met in order for these individuals to be exempt from the FLSA overtime pay requirements.
However, the DOL did state that it is seeking comments as to whether the duties tests should be
updated. Currently the duties tests are as follows:

Administrative Employees:

= A primary duty of the performance of office or non-manual work directly related to the
management or general business operations of the employer or the employer's
customers; and

e A primary duty must also include the exercise of discretion and independent judgment
with respect to matters of significance.

Executive Employees:

e A primary duty of management of the enterprise in which the employee is employed or
manages a customarily recognized department or subdivision thereof;

e  Customarily and regularly direct the work of two or more other employees; and has

*  Authority to hire or fire other employees or whose suggestions and recommendations as
1o the hiring, firing, advancement, promotion, or any other change of status of other
employees are given particular weight.

Professional Employees:*

e The employee’s primary duty must be the performance of work requiring advanced
knowledge, defined as wark which is predominantly intellectual in character. Advanced
knowledge must be in a field of science or learning, and such knowledge must be
customarily acquired by a prolonged course of specialized intellectual instruction.

s Work that is original and creative in a recognized field of artistic endeavor, or;

e Teaching in a school system or educational institution, or;

* \Work as a computer systems analyst, computer programmer, software engineer, or other
similarly skilled worker in the computer field.






For each of the categories above, the employee must perform work that requires the consistent
exercise of discretion and judgment or “requiring invention, imagination, or talent in a recognized
field of artistic endeavor.”

Outside Sales Employees:*

s A primary duty of making sales of tangible or intangible items such as goods, insurance,
stocks, bonds, or real estate or obtaining orders or contracts for services or the use of
facilities; and

e  Customarily and regularly work away from the employer's place of business in performing
the employee’s primary duty.

* It is important to note that the salary requirements do not apply to outside sales and fo certain
professional employees.

Highly Compensated Employees:

In 2004, the DOL issued final regulations that applied a2 minimal duties test for “highly compensated
employees.” Those regulations provided that an employee eaming at least $100,000 in total annual
compensation (with at least $455 paid weekly on a salary or fee basis) would be exempt from
overtime if the employee customarily and regularly spent time on one or more exempt duties and
the employee did not engage in manual work.

The proposed regulations released by the DOL on June 30, 2015 propose increasing the required
salary for “highly compensated employees” to $122,148, indexed to the annualized value of the
90th percentile of weekly earnings of full-time salaried workers.

Next Steps

The proposed regulations were published in the Federal Register on July 6, 2015. The DOL is
accepting comments until September 4, 2015. After the DOL considers the comments received and
makes any revisions it deems necessary as a result, it will issue final regulations.

Download a copy of the DOL preposed regulations

ADP Compliance Resources

ADP maintains a staff of dedicated professionals who carefully monitor federal and siate legislative
and regulatory measures affecting employment-related human resource, payroll, tax and benefits
administration, and help ensure that ADP systems are updated as relevant laws evolve. For the
latest on how federal and state tax law changes may impact your business, visit the ADP Eye on
Washington Web page located at www.adp.comirequlatorynews.

ADP is commitied to assisting businesses with increased compliance requirements resulting from
rapidly evalving legislation. Our goal is to help minimize your administrative burden across the
entire spectrum of employment-related payroll, tax, HR and benefits, so that you can focus on
running your business. This information is provided as a courtesy to assist in your understanding of
the impact of certain regulatory requirements and should not be construed as tax or legal advice.
Such information is by nature subject to revision and may not be the most current information
available. ADP encourages readers to consult with appropriate legal and/or tax advisors. Please be
advised that calls to and from ADP may be monitored or recorded.
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DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Part 541
AIN 1235~AA11

Defining and Delimiting the
Exemptions for Executive,
Administrative, Professional, Qutside
Sales and Computer Employees

AGENCY: Wage and Hour Division,
Department of Labor.

ACTION: Proposed rule and request for
comments,

SUMMARY: The Fair Labor Standards Act
(FLSA or Act) guarantees a minimum
wage and overtime pay at a rate of not
less than one and one-half times the
employee’s regular rate for hours
worked over 40 in a workweek. While
these pratections extend to most
workers, the FLSA does provide a
number of exemptions. The Department
of Labor (Department) proposes 1o
update and revise the regulations issued
under the FLSA implementing the
exemplion from minimum wage and
overtime pay for executive,
administrative, professional, oulside
sales, and computer employees. This
exemption is referred to as the FLSA's
“EAP" or “white collar” exemption. To
be considered exempt, employees must
meel cerlain minimum lests related to
their primary job dutics and be paid on
a salary basis at not less than a specified
minimum amount. The standard salary
level required for exemption is currently
5455 a week ($23,660 for a full-year
worker) and was last updated in 2004.

By way of this rulemaking, the
Department seeks to update the salary
level to ensure that the FLSA's intended
overtime protections are fully
implemented, and 1o simplify the
identification of nonexempt employees,
thus making the EAI* exemption easier
for employers and workers to
understand, The Department also
proposes automatically updating the
salary level to prevent the level from
becoming ocutdaled with the often
lengthy passage of lime between
rulemakings. Lastly, the Department is
considering whether revisions to the
dutjes tests are necessary in order to
ensure that these tests fully reflect the
purpose of the exemption.

DATES: Submit written comments on or
before September 4, 2015.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1235-AA11, by either of
the following methods: Electronic
Commen{s: Submit comments through

the Federal eRulemaking Portal hitp://
wwiv.regulations.gov. Follow the
instructions for submitting comments.
Mail: Address written submissions to
Mary Ziegler, Director of the Division of
Regulations, Legislation, and
Interpretation, Wage and Hour Division.
U.S. Department of Labor, Room
5-3502, 200 Constitution Avenue NW.,
Washington, DC 20210. Instructions:
Please submit only one copy of your
comments by only one method. All
submissions must include the agency
name and RIN, identified above, for this
rulemaking. Please be advised that
comments received will become a
matter of public recaord and will be
posted without change to http://
www.regulations.gov, including any
personal information provided. All
comments must be received by 11:59
p.m. on the date indicated for
consideration in this rulemaking,
Commenters should transmit comments
carly to ensure timely receipt prior to
the close of the comment periad as the
Department continues to experience
delays in the receipt of mail in our area.
For additional information on
submitting comments and the
rulemaking process, see the “Public
Participation™ section of this document.
For questions concerning the
intecpretation and enforcement of labor
standards related to the FLSA,
individuals may contact the Wage and
Hour Division (WHD) local district
offices (see contact information below}.
Docket: Far access to the docket 1o read
background documents or comments, go
to the Federal eRulemaking Portal at
http:/fwww.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Mary Ziegler, Director of the Division of
Regulations, Legislation, and
Interprotation, Wage and Hour Division,
U.S. Department of Labor. Room
5-3502, 200 Constitution Avenue NW.,,
Washington, DC 20210; telephone: (202)
693-0406 [this is not a toll-free
number). Copies of this propased rule
may be oblained in alternative formats
(Large Print, Braille, Audio Tape or
Disc), upon request, by calling (202)
693-0675 {this is not a toll-free
number). TTY/TDD callers may dial
toll-free 1-877-889-5627 to obtain
information or request materials in
alternative formats,

Questions of interpretation and/or
enforcement of the agency's regulations
may be directed to the nearest WHD
district office. Locate the nearest office
by calling WHD's toll-free help line at
(866) 4US-WACGE ((866) 487-9243)
between 8 a.m. and 5 p.m. in your local
time zone, or log onto WHD's Web site
at http://www.dol gov/whd/

america2.hitm for a nationwide listing of
WHD district and area offices.

Elfectronic Access and Filing Comments

Public Participation: This proposed
rule is available through the Federal
Register and the hitp://
www.regulations.gov Web site. You may
also access this document via WHD's
Waeb site al http://www.dol.gov/whd/.
To comment electronically on Federal
rulemakings, go to the Federal
eRulemaking Portal at hitp://
www.regulations.gov, which will allow
you to find, review, and submit
comments on Federal documents that
are open for comment and published in
the Federal Register. You must identify
all comments submitted by including
“RIN 1235-AA11" in your submission.
Commenters should transmit comments
early to ensure timely receipt prior to
the close of the comment period (11:59
p.m. on the date identified above in the
DATES section); comments received after
the comment period clases will not be
considered. Submit only one copy of
your comments by only one method.
lease be advised that all comments
received will be posted without change
ta http:/fvivw regulations.gov, including
any personal information provided.
SUPPLEMENTARY INFORMATION:
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A. Reasons Why Action by the Agency {s
Being Considered
B. Statement of Objectives and Legal Basis
for the Proposed Rule
C. Description of the Number of Small
Entitics to Which the Proposed Rule Will
Apply
D. Projecled Reporling, Recordkecping, and
Other Compliance Requirements of the
Proposed Rule
E. Identification to the Extent Practicable,
of All Relevant Federal Rules That May
Duplicate, Ovetlap, or Conflict With the
Proposed Rule
IX. Unfunded Mandales Reform Act Analysis
A. Authorizing Legislation
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C. Summary of Stale, Local, and Tribal
Government Input
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Explanation Required
X. Exocutive Order 13132, Federalism
XI. Executive Ordoer 13175, Indian Tribal
Governments
XII. Effects on Familics
X111, Executiva Order 13045, Protection of
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X1V, Environmental Impact Assessment
XV, Executive Order 13211, Enorgy Supply
XVI. Exccutive Order 12630, Constitutionally
Protected Proporty Rights
XVIL Executive Order 12988, Civil Justice
Reform Analysis
Proposed Amendments 1o Regulatory Text

1. Executive Summary

The FLSA was passed to both
guaraniee a minimum wage and to limit
the number of hours an employee could
work without additional compensation.
Section 13(a){1), which excludes certain
white collar employees from minimum
wage and overtime pay proteclions, was
included in the original Act in 1938,
The exemption was premised on the
belief that the exempted waorkers earned
salaries well above the minimum wage
and enjoyed other privileges, including
above-average fringe benefits, greater joby
security, and better opportunities for
advancement, setiing them apart from
workers entitled to overtime pay. The
statute delegates to the Secretary of
Labor the authority to define and
delimit the terms of the exemptian.

On March 13, 2014, President Obama
signed a Presidential Memorandum
directing the Department to update the
regulations defining which white collar
waorkers are protected by the FLSA's
minimum wage and overtime standards.
79 FR 18737 (Apr. 3, 2014). Consislent
with the President’s goal of ensuring
workers are paid a fair day’s pay for a
fair day's work, the memorandum
instructed the Department to look for
ways to modernize and simplify the
regulations while ensuring that the
FLSA's intended overtime protections
are fully implemented.

Since 1940, the regulations
implementing the white collar

exemption have generally required each
of three tests to be met for the
exemption to apply: (1) The employee
must be paid a predetermined and fixed
salary that is not subject to reduction
because of variations in the quality or
quantity of work performed [the “salary
basis test"); (2) the amount of salary
paid must meet a minimum specified
amount (the “'salary level test”); and {3)
the employee’s job duties must
primarily involve executive,
administrative, or professional duties as
defined by the regulations (the *'duties
test”).

One of the Department's primary
goals in this rulemaking is updating the
section 13(a){1) exemption's salary
requirements. The Department has
updated the salary level requirements
saven times since 1938, most recently in
2004. Under the current regulations, an
executive, administrative, or
professional employee must be paid at
least 5455 per week (823,660 per year
for a Full-year worker} in order to come
within the standard exemption; in order
to come within the exemption for highly
compensated employees (HCE), such an
employee must earn at lsast $100,000 in
total annual compensation.

The Department has lang recognized
the salary level test as “the best single
test” of exempt status. If left at the same
amount over time, however, the
effectiveness of the salary level test as
a means of delermining exempt status
diminishes as the wages of employees
entitled to overtime increase and the
real value of the salary threshold falls.
In order to maintain the effectiveness of
the salary level test, the Department
propases o set the standard salary lavel
equal to the 40th percentile of earnings
for full-time salaried workers (3921 per
week, or $47,892 annually for a full-year
worker, in 2013).! The Department is
also proposing to set the highly

1 The BLS data sot used to sot the salary lovel for
this rulemaking consists of eamings for full-time
{defined as at least 35 hours per weoek) non-hourly
peid employees, For the purpose of this rulemaking,
the Department considers dala representing
compensation paid to non-hourly workers to be an
approptiate proxy for compensation paid to salaried
workers. The Dupartment rolied upon 2013 data in
the development of the NPRM. The Department will
update the data used in the Final Rule resulting
from this proposal, which will change the dollar
figures, IF, after consideration of comments
received, the Final Rule were 10 adopt the proposed
salary lovel of the 40th percentile of wevkly
earnings, the Department would likely rely on data
from the first quarter of 2016. The latest data
currently available are for the first quarter of 2015,
in which the 40th percentile of weekly sarnings is
5951, which translates into 549,452 for a full-year
worker. Assuming two percent growth between the
first quarter of 2015 and the first quarter of 2016,
the Department projects that the 401h percentilo
weckly wage in the final rule would likely be 5970,
or 850,440 for a full-year worker

compensated employee annual
compensation level equal to the 90th
percentile of earnings for full-time
salaried workers ($122,148 annually),
Furthermore, in order to prevent the
levels from becoming outdated, the
Department is proposing to include in
the regulations a mechanism to
automatically update the salary and
compensation thresholds on an annual
basis using either a fixed percentile of
wages or the CPI-U.

The Department is praposing to
update the salary and compensation
levels to ensure that the FLSA's
intended overtime protections are fully
implemented and 1o simplify the
identification of overtime-protected and
exempt employees, thus making the
exemptions easier for employers and
workers 1o understand. The proposed
increase to the standard salary level is
also intended to address the
Department’s conclusion that the salary
level set in 2004 was too low to
efficiently screen out from the
exemption overtime-protected white
collar employees when paired with the
standard duties test, The Department
believes that a standard salary level at
the 40th percentile of all full-time
salaried employees (§921 per week, or
$47,892 for a full-year worker, in 2013)
will accomplish the goal of setting a
salary threshold that adequately
distinguishes between employees who
may meet the duties requirements of the
EAP exemption and those who likely do
not, without necessitating a return to the
more detailed long duties test.2 The
Department believes that the proposed
salary compensates for the absence of a
long test, which would have allowed
employers to claim the exemption at &
lower salary level, but only if they could
satisfy a more restrictive duties test;
mareover, it does so without setting the
salary at a level that excludes from
exemption an unacceptably high
number of employees who meet the
duties test. The Department also
believes that, by reducing the number of
workers for whom employers must
apply the duties test to determine
exempt status, this proposal is
responsive to the President’s directive to
simplify the exemption. Similarly, the
Department believes that the proposal to
set the HCE total annual compensation
level at the annualized value of the 90th
percentile of weekly wages of all full-
time salaried employees ($122,148 per
year} will ensure that the HCE

2From 1949 until 2004 the regulations contained
two different tests for exemption—a long duties test
for employees paid a lower salary, and a short
duties test for employees paid at a higher salary
luvel.
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exemption continues to cover only
employees who almost invariably meet
al! the other requirements for
exemption. Finally, the Department
proposes to automatically update the
standard salary and compensation levels
annually to ensure that they maintain
their effectiveness going forward, either
by mainlaining the levels at a fixed
percentile of earnings or by updating the
amounis based on changes in the CPI-
U. The Departinent believes that
regularly updating the salary and
compensation levels is the best method
to ensure Lhat these tests continue to
provide an effective means of
distinguishing between overtime-
eligible white collar employees and
those who may be bona fide EAP
employees. The Department is not
making specific proposals to modify the
standard duties tests but is seeking
comments on whether the tests are
working as inlended to screen out
employees who are not bona fide EAP
employess; in particular, the
Department is concerned that in some
instances the current tests may allow
exemption of employees who are
performing such a disproportionate
amount of nanexempt work that they
are not EAP employees in any
meaningful sense.

In 2013, there were an estimated
144.2 million wage and salary workers
in the United States, of whom the
Department estimates that 43.0 million
are white collar salaried employees who
may be impacted by a change to the
Department’s part 541 regulations, Of

these workers, the Department estimales
that 21.4 million are currently exempt
EAP workers who are subject to the
salary level requirement and may be
potentially affected by the proposed
rule.?

In Year 1 the Department estimates
4.6 million currently exempt workers
who earn at least the current weekly
salary level of $455 but less than the
40th earnings percentile ($921) would,
without some intervening action by
their employers, become entitled to
minimum wage and overtime protection
under the FLSA (Table ES1). Similarly,
an estimated 36,000 currently exempt
workers wha earn at least $100.000 but
less than the 90th earnings percentile
($122,148) per year and who meet the
HCE duties test but not the standard
duties test may also become eligible for
minimum wage and overtime
pratection. In Year 10, with automatic
updating of the salary levels, the
Department projects that between 5.1
and 5.6 million workers will be affected
by the change in the standard salary
level test and between 33,000 and
42,000 workers will be affected by the
change in the HCE total annual
compensation test, depending on the
updating methodology used (CPI-U or
fixed percentile of wage earnings,
respectively). Additionally, the
Department estimates that an additional
6.3 million white collar workers who
are currently overtime aligible because
they do not satisfy the EAP duties tests
and who currently earn at least $455 per
week but less than the proposed salary

level would have their overtime
protection strengthened in Year 1
because their exemption status would
be clear based on the salary test alone
without the need to examine their
duties.

Three direct costs to employers are
quantified in this analysis: (1)
Repgulatory familiarization costs; (2)
adjustment costs; and (3) managerial
costs. Assuming a 7 percent discount
rate, the Department estimates that
average annualized direct employer
costs will total between $239.6 and
$255.3 million per year, depending on
the updating methodology used as
shown in (Table ES1). In addition to the
direct costs, this proposed rulemaking
will also transfer income from
employers to employees in the form of
higher earnings. Average annualized
transfers are estimated to be between
$1,178.0 and $1,271.4 million,
depending on which of the two
updating methodologies analyzed in
this proposal is used. The Department
also projects average annualized
deadweight loss of between $9.5 and
$10.5 million, and notes that the
projected deadweight loss is small in
comparison to the amount of estimated
cosls.

Impacts of the proposed rule extend
beyond thase quantitatively estimated.
For example, a potential impact of the
rule's proposed increase in the salary
threshold is a reduction in litigation
costs. Other unguantified transfers,
costs, and benefits are discussed in
seclion VILD.vii.

TABLE ES1—SUMMARY OF REGULATORY COSTS AND THANSFERS, STANDARD AND HCE SALARY LEVELS WITH

AUTOMATIC UPDATING
[Millions 2013%)

; ) Future years© Average annualized value
Cost/Transfers A"s:_?m;g'i’h‘éﬂim Year 1 ] . T
9 Year 2 Year 10 3% Real rate | 7% Real rate
Affected Workers (1,000s)
Standard ... | PEICENIG e, 4,646 4,747 5,568 —_ -
CPI-U ... 4,646 4,634 5,062 - —
HICE i iiigiiinibiniian | Parcentile . - 36 36 42 — —_
CPI-U s 36 as 33 - -_
Costs and Transfers {Milllons 20135}
Diract employer costs ..., | Percentile ... 592.7 188.8 2253 248.8 255.3
CPI-U ... 592.7 181.1 198.6 232.3 239.6
Transfers? ......ccnccnce. | PEICENNISE | 1,4825 1,160.2 1,339.6 1,271.9 12714
CPI-U _..... 1,4825 1,126.4 1,191.4 1,173.7 | 1,178.0
DWL i cpseneennneee | POICENNE . 74 10.8 11.2 10.5 105
CPHU ... 7.4 10.3 9.7 9.6 | 95

aCosis and transfers for affected workers passing the standard and HCE tesis are combined.
BThe percentile method sets the standard salary level at the 40th percentile of weekly eamings for full-time salaried workers and the HCE

com

=These costs/transfers represent a range over the nine-year span.

3 White collar salaried workors not subject 1o the
EAP salary [evel test include teachers, academic

administrative personnel, physicians, lawyers.
judges, and outside sales workers

nsation level al the 80th percentile. The CPI-U method adjusts both levels based on the annual percent change in the CPI=LJ,
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d9This is the net transfer from employers to workers. There may alse be transfers of hours and income from some workers to other workers.
Unquantified transfers, costs and benefits are addressed in Section VII.

The Department believes that the
proposed increase in the standard salary
level to the 40th percentile of weekly
earnings for full-time salaried workers
and increasing the HCE compensation
level to the 90th percentile of full-lime
salaried workers’ earnings, combined
with annual updating, is the simplest
method for securing the effectiveness of
the salary level as a bright-line for
ensuring that employees entitled to the
Act’s overtime provisions are not
exempted. The Department recognizes
that the proposed standard salary
threshold is lower than the historical
average salary for the short duties test
(the basis for the standard duties test)
but believes that it will appropriately
distinguish between overtime-eligible
white collar salaried employees and
those who may mest the EAP duties test
without necessitating a return 1o the
more rigarous long duties test. A
standard salary threshold significantly
below the 40th percentile, or the
absence of a mechanism for
automatically updating the salary level,
however, would require a more rigorous
duties test than the current standard
duties test in order to effectively
distinguish between white collar
employees who are overtime prolected
and those who may be bona fide EAP
employees. The Department believes
that this proposal is the least
burdensome but still cost-effective
mechanism for updating the salary and
compensation levels, and indexing
future levels, and is consistent with the
Department's statutory obligations.

1. Background

A. What the FLSA Provides

The FLSA generally requires covered
employers to pay their employees at
least the federal minimum wage
(currently $7.25 an hour) for all hours
worked, and overtime premium pay of
one and one-half times the employee's
regular rate of pay for all hours worked
over 40 in a workweek.* However, there
are & number of exemptions from the
FLSA’s minimum wage and overtime
requirements. Section 13(a)(1) of the
FLSA, codified at 290 U.5.C. 213(a)(1),
exempts from both minimum wage and
overtime protection *'any employee
employed in a bona fide executive,
administrative, or professional capacity

. . or in the capacity of outside

1 As discussed infra. the Departinent estimates
that 128.5 million workers are subject to the FLSA
and the Dopartment’s regulations. Most of these
workers are covered by the Act's minimum wage
and overtime pay protections,

salesman (as such terms are defined and
delimited from time to time by
regulations of the Secretary, subject to
the provisions of [the Administrative
Procedure Act] . . .)." The FLSA does
not define the terms “executive,”
“administrative,” *'professional,” or
“outside salesman.” Pursuant to
Congress’ grant of rulemaking authority,
the Department in 1938 issued the first
regulations at 29 CFR part 541, defining
the scope of the section 13(a)(1]
exemptions. Because Congress explicitly
delegated to the Secretary of Labor the
power to define and delimit the specific
terms of the exemptions through notice
and comment rulemaking, the
regulations so issued have the binding
effect of law. See Batterton v. Francis,
432 U.S, 416, 425 n.0 (1977).

The Department has consistently used
its rulemaking authority to define and
clarify the section 13(a)(1) exemptions.
Since 1940, the implementing
regulations have generally required each
of three tests to be met for the
exemplions to apply: (1) The employee
musl be paid a predetermined and fixed
selary that is not subject to reduction
because of variations in the quality or
quantity of work performed (the *‘salary
basis test"); (2) the amount of salary
paid must meet a minimum specified
amount (the “salary level test”); and (3)
the employee’s job duties must
primarily involve executive,
administrative, or professional dulies as
defined by the regulations (the **duties
test”).

B. Legislative History

Although section 13(a){1) exempls
covered employees from both the
FLSA’s minimum wage and overtime
requirements, its most significant
impact is ils removal of these employees
from the Act's overtime prolections. It is
widely recognized that the general
requirement that employers pay a
premium rate of pay for all hours
worked over 40 in a workweek is a
carnerstone of the Act, grounded in two
policy objectives. The first is to spread
employment by incentivizing employers
to hire more employees rather than
requiring existing employees to work
langer hours, thereby reducing
involuntary unemploymenlt. See, e.g.,
Davis v. |.P. Morgan Chase, 587 F.3d
529, 535 (2d Cir. 2009) (“The overtime
requirements of the FLSA were meant to
apply financial pressure to spread
employment to avoid the extra wage and
to assure workers additional pay to
compensate them for the burden of a

workweek beyond the hours fixed in the
act.”) (internal quotation marks
omitted). The second policy objective is
to reduce overwork and its detrimental
effect on the health and well-being of
workers. See, e.g., Barrentine v.
Arkansas-Best Freight System, Inc., 450
U.S. 728, 739 (1981) (“The FLSA was
designed to give specific minimum
protections to individual workers and to
ensure that each employee covered by
the Act would receive a fair day’s pay
for a fair day's work and would be
protected from the evil of overwork as
well as underpay.”) (internal quotation
marks and brackets omitted).

Section 13(a)(1) was included in the
original Act in 1938 and was based on
provisions contained in the earlier
National Industrial Recovery Act of
1933 (NIRA) and state law precedents.
Specific references in the legislative
history to the exemptions contained in
section 13(a)(1) are scant. However, the
exemptions were premised on the belief
that the exempted workers typically
enrned salaries well above the minimum
wage and were presumed to enjoy other
privileges to compensate them for their
long hours of work, such as abave-
average fringe benefits, greater job
security, and better opportunities for
advancement, setting them apart from
the nonexempt workers entitled to
avertime pay. See Report of the
Minimum Wage Study Commission,
Volume IV, pp. 236 and 240 (June
1981).5 Further, the type of work
exempl employees performed was
difficult to standardize to any time
frame and could not be easily spread to
other workers after 40 hours in a week,
making enforcement of the overtime
provisions difficult and generally
precluding the potential job expansion
intended by the FLSA's time-and-a-half
overtime premium. Id.

The universe of employees eligible for
the exemptions has fluctuated with
amendments to the FLSA, Initially,
persons employed in a "local retailing
capacity” were exempt, but Congress
eliminated that language from section
13(a)(1) in 1961 when the FLSA was
expanded to cover retail and service
enterprises. See Public Law 87-30, 75
Stat. 63 (May 5, 1961). Teachers and

% Congress created tha Minimum Wagu Study
Commission as part of the Fair Labor Standards
Amendments of 1977. See Sac. 2(e)(1), Public Law
95-151, 91 Stat, 1246 {Nav, 1, 1977), This
independent commission was tasked with
examining many FLSA issues, including the Act's
minimum wage and overtime exemgptions. and
issuing a report to the President and to Congress
with the results of its study.
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academic administrative personnel were
added to the exemption when
elementary and secondary schools were
made subject to the FLSA in 1966. Sec.
214, Public Law 89-601, 80 Stat. 830
(Sept. 23, 1966). The Education
Amendments of 1972 made the Equal
Pay provisions, section 6{d) of the
FLSA, expressly applicable lo
employees who were otherwise exempt
from the FLSA under section 13{a}(1).
Sec. 906(b)(1). Public Law 92~318, 86
Stat, 235 (June 23, 1972).

A 1990 enactment expanded the
exemptions to include in the regulations
defining exempt executive,
administrative, and professional
employees, computer systems analysts,
computer programmers, software
engineers, and similarly skilled
professional workers, including those
paid on an hourly basis if paid at least
6': times the minimum wage. Sec. 2,
Public Law 101-583, 104 Stat. 2871
{Nov. 15, 1990). The compensation test
for computer-related occupations was
subsequently capped at $27.63 an hour
(6% times the minimum wage in effect
at the time) as part of the 1996 FLSA
Amendments, when Congress enacted
the new section 13(a)(17) exemption for
such computer empioyees. Section
13{a){17) also incarporated much of the
regulatory language that resulted from
the 1990 enactment. See 28 U.5.C.
213(a)(17), as added by the 1996 FLSA
Amendments (Sec. 2105(a), Public Law
104-188, 110 Stat. 1755 (Aug. 20,
1996)).

C. Regulatory History

The FLSA became law on June 25,
1938, and the first version of part 541,
selting forth the criteria for exempt
status under section 13{a){1), was issued
that October. 3 FR 2518 (Oct. 20, 1938).
Following a series of public hearings,
which were discussed in a report issued
by WHD.# the Department published
revised regulations in 1940, which,
among other things, updated and
expanded the salary level test. 5 FR
4077 (Oct. 15, 1940). Further hearings
were convened in 1947, as discussed in
# WHD-issued report,” and revised
regulations, which updated the salary
levels required to meet the salary level
test for the various exemptions. were
issued in 1949. 14 FR 7705 (Dec. 24,

"Executive, Administrative, Professional . _ |
Qutside Salesimian Redefinod, Wage and Hour
Division. U.S. Department of Labor, Report and
Recommondations of the 'restding Officor (11arold
Stein) at Hearings Preliminary to Redofinition (Oct.
10, 1940} ("Stein Report ™).

*Report and Recommondations on Proposed
Revisions of Regulations. Part 541, by Harry Weiss.
Presiding Officer, Wago and Hour and Public
Contracts Divisions, U.5. Dopartment of Labor (Juno
30, 1849) (“Weiss Repart™),
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1949). An explanatory bulletin
interpreting some of the terms used in
the regulations was published as
subpart B of part 541 in 1949. 14 FR
7730 (Dec. 28, 1949). In 1954, the
Department issued revisions 1o the
rogulatory interpretations of the salary
basis test. 19 FR 4403 (July 17, 1954). In
1958, based on another WHD-issued
report,® the regulations were revised to
update the required salary levels. 23 FR
8962 [Nov. 18, 1958). Additional
changes, including periodic salary level
updates, were made to the regulations in
1961 (26 FR 8635, Sept. 15, 1961), 1963
(28 FR 9505, Aug. 30, 1963), 1967 (32
FR 7823, May 30, 1967), 1970 (35 FR
883, Jan. 22, 1970}, 1973 (38 FR 11390,
May 7, 1873}, and 1975 (40 FR 7091,
Feb. 19, 1975). Revisions to intrease the
salary levels in 1981 were stayed
indefinitely by the Department. 46 FR
11972 (Feb. 12, 1981). In 1985, the
Department published an Advance
Notice of Proposed Rulemaking that
reopened the comment period on the
1981 proposal and broadened the
review to all aspects of the regulations,
including whether to increase the salary
levels, but this rulemaking was never
finalized. 5¢ FR 47696 (Nov. 19, 1985).

The Department revised the part 541
regulations twice in 1992, First, the
Department created a limited exception
from the salary basis test for public
employees, permitting public employers
to follow public sector pay and leave
systems requiring partial-day
deductions from pay for absences for
personal reasons or due to illness or
injury not covered by accrued paid
leave, or due to budpet-driven
furloughs, without defeating the salary
basis test required for exemption. 57 FR
37677 [Aug. 19, 1992). The Department
also implemenited the 1990 law
requiring it to promulgale regulations
permitting employees in certain
computer-related occupations to qualify
as exempt under section 13(a)(1) of the
FLSA. 57 FR 46744 {Oct. 9, 1992); see
Sec. 2, Public Law 101583, 104 Stat.
2871 [Nov. 15, 1990).

On March 31, 2003, the Department
published a Notice of Proposed
Rulemaking proposing significant
changes 1o the part 541 reguletions. 68
FR 15560 (Mar. 31, 2003). On April 23,
2004, the Department issued a Final
Rule (2004 Final Rule), which raised the
salary level for the first time since 1975,
and made other changes, some of which
are discussed below. 69 FR 22122 {Apr.

* Report and Recommundations on Proposed
Rovision of Regulations, Part 541, Under the Fair
Labor Standards Act, by Harry S. Kantor, Presiding
Officor, Wage and Hour and Public Contracis
Divisions, U.S. Department of Labor (Mar, 1, 1958)
{"Kantor Report™).

23, 2004). Current regulations retain the
three tests for exempt status that have
been in effect since 1940: A salary basis
test, a salary level test, and a job duties
test.

D. Overview of Existing Regulatory
Requirements

The regulations in part 541 contain
specific criteria that define each
category of exemption provided by
section 13(a)(1) for bona fide execulive,
administrative, professional, outside
sales employees, and teachers and
academic administrative personnel. The
regulations also define those computer
employees who are exempt under
section 13(a)(1) and section 13(a)(17).
See §§ 541.400-.402. The employer
bears the burden of establishing the
applicability of any exemption from the
FLSA's pay requirements. Job titles and
job descriptions do not determine
exempt status, nor does paying a salary
rather than an hourly rate. To qualify for
the EAP exemption, employees must
meet certain tests regarding their job
duties and penerally must be paid on a
salary basis of not less than $455 per
week.? In order for the exemption to
apply. an employee's specific job duties
and salary must meet all the
requirements of the Department's
regulations. The duties tests differ for
each category of exemption.

The Dapariment last updated the
salary levels in the 2004 Final Rule,
seiting the standard test threshold at
$455 per week for executive,
administrative, and professional
employees. Since its prior revision in
1975, the salary level tests had grown
outdated and were thus no longer
effective at distinguishing between
exempl and nonexempt employees.
Mindful that nearly 30 years had
elapsed between salary level increases,
and in response to commenter concerns
that similar lapses would occur in the
future, in the 2004 Final Rule the
Department expressed the intent to

* Alternatively, administrative and professional
employous may be paid on a ' feo basis** This
oceurs whero an employeo is pald an agreed sum
for a single job regardiess of the time required for
its completion, § 541 605{a). Salary level test
complianca for foo basis employecs is assessed by
tetermining whother the hourly rate for work
performed (4§ e the fee payment divided by the
number of hours worked) would total at least $455
per week if the employee worked 40 hours. See
§541 605(b). Some employees, such as doctors and
laswyers [§ 541.600(e)), teachers [§ 541.303(d);
§541.60tHe)}, and outside sales employees
[§541.500(c]], are not subjuct 10 a salary or fue basis
test. Some, such as academic administrative
pursonnel, are subject to a special. contingent salary
level. See §541.600(c). There is also a soparate
salary lovel in uffoct for workers in American
Samoa (§ 541,600{a)), and a special salary test for
mation picture industry employees (§ 541.709).
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“updale the salary levels on a more
regular basis.” 69 FR 22171.

nder the current part 541
regulations, an exempt executive
employee must be compensated on a
salary basis at a rate of not less than
$453 per week and have a primary duty
of managing the enterprise or a
department or subdivision of the
enterprise. § 541.100(a}(1)-{2). An
exempt executive must also customarily
and regularly direct the work of at least
two employees and have the authority
to hire or fire, or the employee’s
suggestions and recommendations as to
the hiring, firing, or other change of
status of employees must be given
particutar weight. § 541.100(a)(3}-(4).

An axempt administrative employee
must be compensated on a salary or fee
basis at a rate of not less than $455 per
week and have a primary duty of the
performance of office or non-manual
work directly related to the management
or general business operations of the
employer or the employer's customers.
§541.200. An exempt administrative
employee's primary duty must include
the exercise of discretion and
independent judgment with respect to
matters of significance. Id.

An exempt professional employee
must be compensated on a salary or fee
basis at a rate of not less than $455 per
week and have a primary duty of (1)
work requiring knowledge of an
advanced type in a field of science or
learning customarily acquired by
prolonged, specialized, intellectual
instruction and study, or (2) work that
is original and creative in a recognized
field of artistic endeavor, or (3) teaching
in a school system or educational
institution, or (4) work as a computer
systems analyst, computer programmer,
software engineer, or other similarly-
skilled worker in the computer field.
§§541.300; 541.303; 541.400. An
exempt professional employee must
perform work requiring the consistent
exercise of discretion and judgment, or
requiring invention, imagination, or
talent in a recognized field of artistic
endeavor. §541.300(a)(2). The salary
requiremsnts do not apply to certain
licensed or certified doctors, lawyers,
and teachers. §§ 541.303(d); 541.304(d).

An exempt outside salesperson must
be custamarily and regularly engaged
away from the employer's place of
business and have a primary duty of
making sales, or obtaining orders or
contracts for services or for the use of
facilities. § 541.500. There are no salary
or fee requirements for exempt outside
sales employees. Id.

The 2004 Final Rule created a new
“highly compensated” test for
exemption. Under the HCE exemption,

employees who are paid total annual
compensation of at least $100,000
(which must include at least $455 per
week paid on a salary or [ee basis) are
exempt from the FLSA's overtime
requirements if they customarily and
regularly perform at least one of the
exempt duties or responsibilities of an
executive, administrative, or
professional employee identified in the
standard tests for exemption. § 541.601.
The HCE exemption applies only to
employees whose primary duty includes
performing office or non-manual work;
non-management production line
workers and employees who perform
work invalving repetitive operations
with their hands, physical skill, and
energy are not exempt under this
section no matter haw highly paid. Id.

Employees wha meet tEe
requirements of part 541 are excluded
from both the Act's minimum wage and
overtime pay protections. As a result,
employees may work any number of
hours in the workweek and not be
subject to the FLSA's minimum wage
and overtime pay requirements. Some
state laws have stricter exemption
standards than those described above.
The FLSA does not preempt any such
stricter state standards. If a State
establishes a higher standard than the
provisions of the FLSA, the higher
standard applies in that State. See 29
U.S.C. 218.

III. Presidential Memorandum

On March 13, 2014, President Obama
signed a Presidential Memorandum
directing the Department to update the
ragulations defining which “white
collar” workers are protected by the
FLSA's minimum wage and overtime
standards. 79 FR 18737 {Apr. 3, 2014).
The memorandum instructed the
Department to look for ways to
modernize and simplify the regulations
while ensuring that the FLSA's intended
overtime protections are fully
implemented. As the President noted at
the time, the FLSA's overtime
protections ate a linchpin of the middle
class and the failure to keep the salary
level requirement for the white collar
exemplion up-io-date has left millions
of low-paid salaried workers without
this basic protection.’¥ The current
salary lavel threshold for exemption of
$455 par week, or $23,660 annually, is
below the poverty threshold for a family
of four.!

W htpffwww.whitehouse gov/the-press-office/
2814/03/13/fuct-sheet-apportunity-all-reswarding-
hard-work-strengthening-overtime-pr.

1 Sea http://www.census.gov/hhes/www/povorty/
data/threshid/index.html. The current salary level
is less than the 10th percentile of full-time salaried
warkars.

Following issuance of the
memorandum, the Department
embarked on an extensive outreach
program, conducting listening sessions
in Washington, DC, and several other
locations, as well as by conference call.
The listening sessions were attended by
a wide range of stakeholders:
Employees, employers, business
associations, non-profit organizations,
employee advocales, unions, state and
local government representatives, tribal
representatives, and small businesses. In
these sessions the Department asked
stakeholders to address, among other
issues: (1) What is the appropriate salary
level for exemption; (2) what, if any,
changes should be made to the duties
tests; and (3) how can the regulations be
simplified.

Stakeholders representing employers
expressed a wide variety of views on the
appropriate salary level, ranging from a
few who said the salary should not be
raised, to several who noted their entry
level managers already earned salaries
far above the current annual salary level
of $23,660. A number of representatives
of national employers also noted
regional variations in the salary levels
they pay to EAP employees. Severa!
employers encouraged the Department
to consider nondiscretionary bonuses in
determining whether the salary level is
mel, noling that such bonuses are a key
part of exempt employees’
compensation in their industries and
contribute to an “ownership mindset.”
Many employer stakeholders stated that
they caonsider first-line managetial
positions to be the gateway to
developing their future senior managers
and organizational leadership. A
number of these employer stakeholders
alsa raised concerns about changing
currently exempt employees to
nonexempl employees as a result of an
increase in the salary requirement,
stating that employees are attached to
the perceived higher status of being in
exempt salaried positions, and value the
time flexibility and steady income that
comes with such positions, These
stakeholders also stressed the need for
flexibility under the regulations, in
particular emphasizing the value they
place on a work culture that encourages
managers to lead by example and "' pilch
in” to assist nonexempt employees.
They stressed that changing the duties
tests to limit exempt employees’ ability
to perform nonexempt work—such as
California’s 50 percent primary duty
rule—would negatively impact the
culture of the workplace, be difficult
and costly to implement, and lead to
increased litigation. They also noted the
significant investment they made in
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reviewing employee classifications as a
result of the 2004 Final Rule to
determine whather employees met the
revised duties tests. Finally, several
employer representatives suggested that
adding to the regulations additional
examples of how the exemptions may
apply to specific occupations would
simplify employers’ determinations of
EAP exemption status.

Stakeholders representing employees
universelly endorsed the need to
increase the salary level, noling that it
has not been updated since 2004,
Several employee advocates also
strassed the need to index the salary
level to ensure that it maintains its
effectiveness as a demarcation line
batween exempt and overtime-eligible
employees without having to rely on
time consuming future rulemaking, Both
individual employees and thair
representatives shared their concerns
that some employers are taking
advantage of exempt employees,
requiring them to perform large amounts
of routine work in order to keep down
labor costs, and a few suggested that
there needs to be a maximum hours cap
for EAP exempt employees. They
siressed that employees in
“manapement” positions who are
required to spend disproportionate
amounts of time performing routine
nonexempt tasks {ringing up customars,
stocking shelves, bussing tables,
cleaning stores and restaurants, etc.,
alongside or in place of front line
workers) are not bona fide executives
and do not, in fact, enjoy the flexibility
and status traditionally associated with
such positions and therelore are entitled
to the overtime prolections the FLSA
was designed to provide. Employee
advocates pointed to the California
overtime rule as more protective of such
workers,

While the HCE exemption was not a
primary focus of any of the listening
sessions, a number of business
stakeholders stated that the $100,000
total annual compensation requirement
was too high, and a few suggested that
the duties test for the HCE exemption
should be dropped and the exemption
should be based on compensation level
alone, In contrast, the employee
stakeholders who addressed the issue
argued that the HCE duties test was too
lax and that the $100,000 total annual
compensation requirement was too low,
particularly in light of the wage gains at
the top end of the earnings spectrum
since 2004, Some employee advocates
suggested eliminating the HCE
exemption, While the outside sales
exemption was also nol a central focus
of the sessions, several stakeholders
representing employer interests argued

that the distinction between inside and
outside sales positions in the
application of the EAP exemplion does
not reflect the realities of the modern
workplace.1*

The Department’s outreach has made
clear that there are also some
widespread misconceptions abaut
overtime eligibility under the FLSA. For
example, many employers and
employees mistakenly believe that
payment of a salary automatically
disqualifies an employee from
entitlement to overtime compensation
irraspective of the duties performed.
Many employees are also unaware of the
duties required to be performed in order
for the exemption to apply.
Additionally, many employers seem to
mistakenly believe that nonexempt
white collar employees must be
converted to hourly compensation.
Similarly, other employers erroneously
believe that they are prohibited from
paying nondiscretionary bonuses to EAP
employees, given that they cannot ba
used to satisfy the salary requirement.
Some employers also mistakenly believe
that the EAP regulations limit their
ability to permit white collar employees
to work pari-lime or jobs share.’ The
Department believes that many of these
misconceptions can be addressed
through its education and outreach
efforts. 14

Lastly, the Department notes that
multiple stakeholders on both sides of
the issue expressed frustration with the
exempl/nonexempt lerminology and
asked the Depariment to consider mare
descriptive terms, The Department
recognizes that the terms “exempt” and

'2 Section 1MaH1) oxpressly includes within the
EAP exemption “any cmployee employed . . . in
the capacity of outside salesman.” 20 U.5.C.
213(a)(1). As discussed in tho 2004 Final Rule, “the
Administrator does not havo statutory authority
exempt inside sales employees from the FLSA
minimum wage and overlime requiroments under
the outside sales exemption.” 68 FR 22162,

13 As the Departmunt has previously oxplained,
thera is no spaciat salory level for EAP employres
working lvss than full-time. 69 FR 22171,
Employers. however, can pay white collar
employees working part-timua or job sharing a salury
of less than the requirad EADP salary threshold ancl
will not violate the Act so loug as tho salary equals
at least the minimum wage for oll houss worked and
tho employeo does not work maore that 40 hours a
weok. FLSA2008-1NA (Fob. 14, 2008),

"4 Surh misconcoptions are net now, ln 1940 the
Department rospondad to 1he related orgument that
employors would convert overtime-oligible white
collar employees to hourly pay instead of more
sucuro saluries, stating: " Without underestimating
the general desirability of weekly or monthly
salarlos which enablo employses to adjust their
expanditures on tho basis of an assured inceme (so
long as they remain employed). there is little
advantage in salaried employment if it serves
meraly ns a clook for lung hours of work. Furthor,
such salaried employment may woll conceal
axcossively low hourly rates of pay.” Stein Report
at 7.

*nonexempt" are not intuitive and can
be confusing to both employers and
employees. In an attempt to address this
concern, the Department uses the terms
"overtime protected” and “‘overtime
eligible™ at times in this NPRM as
synonyms for nonexempt, and “not
overtime protected” and “overtime
ineligible” as synonyms for exempt.
While the Department will continue lo
use the terms exempt and nonexempt as
technical terms to ensure accuracy and
continuity, we will, where appropriate,
endeavor to use these more descriptive
terms to aid the regulated community,
The Depariment also uses the term
“EAP exemption” throughout this
NPRM to reflect the section 13(a)(1)
exemption for executive, administrative,
and professional employees.

The discussions in the listening
sassions have informed not just the
development of this NPRM, but also the
Department’s understanding of the role
of overtime in the modern workplace.
Some of the issues raised in the
listening sessions are specifically
referenced below in the Depariment's
proposals; some issues that were raised
are sither beyond the scope of this
rulemaking or beyond the Department’s
authority under the FLSA. For example,
several employers expressed concern
that employees who would become
newly entitled 1o overlime under a
higher salary level requirement would
lose the flexibility they currently enjoy
to work remotely on electronic devices
because of employer concerns about
overtime linbility. Because this concern
involves compensation for hours
worked by overtime-protected
employees, it is beyond the scope of this
rulemaking. The Department, however,
understands the importance of this
concern and will publish a Request for
Information in the near future seeking
information from stakeholders on the
use of electronic devices by overtime-
protected employees outside of
scheduled work hours.

The Department appreciates the views
of all the participants in the listening
sessions and welcomes further input
from the public in response to this
NPRM. Finally, consistent with the
President’s commitment to a 21st-
century regulatory system, the
Department would consider conducting
a retrospective review of the Fina) Rule
resulting from this proposal at an
appropriate time in the future.

IV, Need for Rulemaking

One of the Depariment’s primary
goals in this rulemaking is updating the
section 13(a)(1) exemption’s salary level
requirement. A salary level test has been
part of the regulations since 1938 and
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has been long recognized as *'the best
single test” of exempt status. Stein
Report at 19, 42; see Weiss Report at
8-9; Kantor Report at 2-3. The salary an
employer pays an employee provides "‘a
valuable and easily applied index to the
‘bona fide’ character of the employment
for which exemption is claimed” and
ensures that section 13(a)(1) of the FLSA
“will not invite evasion of section 6 and
section 7 for large numbers of workers
to whom the wage-and-hour provisions
should apply.” Stein Report at 19. The
1949 Weiss Report’s stalement remains
true today: ‘“The experience of [the
Department] since 1940 supports the
soundness of the inclusion of the salary
criteria in the regulations.” Weiss
Report at B. In setting the salary level for
the long test (which paired a lower
salary with & limitation on the amount
of non-exempt work an exempt worker
could perform) the Department sought
to provide a ready guide to assist
employers in identifying employees
who were unlikely to meet the duties
tests for the exemptions.

The salary level’s function in
differentiating exempt from nonexempt
employees takes on grealer importance
when there is only one duties test that
has no limitation on the amount of
nonexermpt work that an exempt
employee may perform, as has been the
case since 2004. The Department set the
standard salary level in 2004 equivalent
to the former long test salary level, thus
not adjusting the salary threshold to
account for the absence of the maore
rigorous long duties test. The long test
salary level was designed to operale as
a ready guide to assist employers in
identifying employees who were
unlikely to meet the duties tests for the
EAP exemption. The salary level
required for exemption under section
13(a)(1) is currently $455 a week and
has not been updated in more than 10
years. The annual value of the salary
level ($23,660) is now lower than the
poverty threshold for a family of four. If
left at the same amount, the
effectiveness of the salary level test as
a means of helping determine exempt
status diminishes &s the wages of
employees entitled to overtime pay
increase and the real value of the salary
threshold falls.

By way of this rulemnaking, the
Department seeks to update the salary
ievel to ensure that the FLSA's intended
overtime protections are fully
implemented, and to simplify the
identification of overtime-eligible
employees, thus making the exemptions
easier for employers and warkers to
understand. For similar reasons, the
Department also proposes to update the
total annual compensation required for

the HCE exemption, since it too has
been unchanged since 2004, and the
current level could lead to inappropriate
classification given the minimal duties
test for that exemption.

In a further effort to respond to
changing conditions in the workplace,
the Department is also considering
whether to allow nondiscretionary
bonuses to satisfy some portion of the
standard test salary requirement.
Currently, such bonuses are only
included in calculating total annual
compensation under the HCE test, but
some stakeholders have urged broader
inclusion, pointing out that in some
industries, particularly the retail and
restaurant industries, significant
portions of salaried EAP employees’
earnings may be in the form of such
bonuses.

The Department also proposes
automatically updating the salary levels
based on changes in the economy to
prevent the levels from becoming
outdated with the often lengthy passage
of time between rulemakings. The
Department proposes to automatically
update the standard salary test, the
annual compensation requirement for
highly compensated employees, and the
special salary levels for American
Samoa and for motion picture industry
employees, in order 1o ensure the
continued utility of these tests over
time. As explained in the Weiss Report,
the salary test is only a strong measure
of exempt status if it is up to date, and
a weakness of the salary test is that
increases in wage rates and salary levels
over time gradually diminish its
effectiveness. See Weiss Report at 8. In
the 1970 rulemaking, in response to a
comment requesting that the regulations
provide for annual review and updating
of the salary level, the Department noted
that the idea "‘appears to have some
merit particularly since past practice
has indicated that approximately 7 years
elapse belween amendment of these
salary requirements,"” but concluded
that such a proposal would require
further study. 35 FR 884. In the 2004
Final Rule, the Department declined to
adopl a process [or automatically
updating the salary level and instead
stated our intent "in the future to
update the salary levels on a more
regular basis™ as we did prior to 1975.
Yet competing regulatory priorities,
overall agency workioad, and the time-
intensive nature of the notice and
comment process have hindered the
Department’s ability to achieve this
goal, which would require nearly
continuous future rulemaking. A rule
providing for automatic updates to the
salary level using a methodolegy that
has been subject 1o notice and comment

rulemaking would maintain the utility
of the dividing line set by the salary
level without the need for frequent
rulemaking. This modernization of the
regulations would provide predictability
for employers and employees by
replacing infrequent, and thus more
drastic, salary level increases with
gradual changes occurring at set
intervals. Regular annual increases in
the salary and compensation levels,
instead of large changes that result from
sporadic rulemaking, will provide more
certainty and stability for employers.
The Department is also considering
revisions to the duties tests in order to
ensure that they fully reflect the
purpose of the exemption. Possible
revisions include requiring overtime-
ineligible employees to spend a
specified amount of time performing
their primary duty (e.g., a 50 percent
primary duty requirement as required
under California state law) or otherwise
limiting the amount of nonexempt work
an overtime-ineligible employee may
perform, and adding to the regulations
additional examples illustrating how the
exemption may apply to particular
occupations. As previously discussed,
during listening sessions held in
advance of this proposed rule, the
Department asked stakeholders what, if
any, changes should be made to the
existing duties tests for exemption.
Stakeholders from the business
community, while noting the
uncertainty caused by litigation
surrounding their application of the
current duties tests, generally advocated
for no changes to the current duties tests
and raised specific concerns about the
difficulty of imposing any limit on the
amount of nonexempt work that exempt
employees may perform. These
stakeholders indicated that the
uncertainty which would result from
any changes in the duties tests would be
much more problematic than the
challenges encountered with the current
tests. Employees and stakeholders
representing employee interests,
however, generally advocated for
stricter requirements to ensure that
overtime-inetigible employees spend &
sufficient amount of time performing
exempl duties, and do not spend
excessive amounts of time on
nonexempt work. These stakeholders
argued that such requirements would
clarify the application of the exemption
and restore overtime protection to
employees whose duties are not, in fact,
those of a bona fide executive,
administrative, or professional
employee. Several business stakeholders
also suggested that adding additional
examples of how the exemptions apply
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to particular occupations would
simplify application of the exemption
for employers and increase the clarity of
the current duties tests,

V. Proposed Regulatory Revisions

The Department’s current praposal
focuses primarily on updating the salary
and compensation levels by proposing
that the standard salary level be set at
the 40th percentile of weekly earnings
for full-time salaried workers, proposing
to increase the HCE annual
compensation requirement to the
annualized value of the 90th percentile
of weekly earnings of full-time salaried
workers, and proposing a mechanism
for automatically updating the salary
and compensation levels going forward
to ensure that they will continue to
provide a useful and effective test for
exemption, While the primary
regulatory changes proposed are in
§§ 541,600 and 541.601, additional
conforming changes are proposed to
update references to the salary level
throughout part 541 as well as to update
the special salary provisions for
American Samoa and the motion picture
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industry. The proposal also discusses
the inclusion of nondiscretionary
bonuses to satisfy a portion of the
standard salary requirement but does
not propose specific regulatory changes.
Additionally, the proposal discusses the
duties tests, requests comments on the
current requirements, and solicits
suggestions for additional occupation
examples, but does not make any
specific proposals for revisions to these
sections.

A. Setting the Standard Salary Level
i. History

The FLSA became law on Juna 25,
1938, and the first version of part 541,
issued later that year, set a minimum
salary level of $30 per week for
executive and administrative
employees. 3 FR 2518. Since 1938, the
Department has increased the salary
levels seven times—in 1940, 1949, 1958,
1963, 1970, 1975, and 2004. See Tahle
A. While the Department’s method for
calculating the salary level has evalved
to fulfill its mandate, the purpose of the
salary level requirement has remained

consistent—to define and delimit the
scope of the executive, administrative,
and professional exemptions. 29 U.S.C.
213(a)(1). The Department has long
recognized that the salary paid to an
employee is the "best single test” of
exempt status (Stein Report at 19) and
that setting a minimum salary threshold
provides a *'ready method of screening
out the obviously nonexempt
smployees” while furnishing a
"“completely objective and precise
measure which is not subject to
differences of opinion or variations in
judgment.” Weiss Report at 8-9. The
Department reaffirmed this position in
the 2004 Final Rule, explaining that the
“salary leve! test is intended to help
distinguish bona fide executive,
administrative, and professional
employees from those who were not
intended by Congress to come within
these exempt categories(,]” and
reilerating that any increase in the
salary level must “*have as its primary
objective the drawing of a line
separating exempt from nonexempt
employees.” 69 FR 22165.

TABLE A—WEEKLY SALARY LEVELS FOR EXEMPTION

Long fest

Date enacted Sh?:“;esl
Executive Administrative ! Professional
1938 . $30 FI0 | e

i 30 50 $50
55 75 75 3100

80 95 | a5 125

100 100 15 150

125 125 | 140 200

155 155 | 170 250

$455

In 1940, the Department maintained
the $30 per week salary level set in 1938
for executive employees, increased the
salary level for administrative
employees, and established a salary
level for professional employees. The
Department used salary surveys from
federal and state government agencies,
experience gained under the Natianal
Industrial Recovery Act, and federal
government salaries to determine the
salary level that was the *'dividing line”
between employees performing exemplt
and nonexempt work. Stein Repott at 9,
20-21, 31--32. The Department
recognized that the salary level falls
within a continuum of salaries that
overlaps the outer boundaries of exempt
and nonexempt employees, Specifically,
the Department stated:

To make enforcement possible and Lo
provide lor equity in compelilion, a rate
should be selected in cach of Lhe three
dofinitions which will be reasonable in the
light of average conditions for industry as a
whole. In some instances the rate selecled
will inevitably deny exemption to a lew
employees who might not unreasonably be
exempled, bul, conversely, in other instances
it will undoubledly permit the exemption of
some persons who should properly be
enlitled Lo the benelits of the act.

Id. at 6. Taking inlo account the average
salary levels for employees in numerous
industries, and the percentage of
employees earning below these
amounts, the Department set the salary
level for each exemption slightly below
the “dividing line" suggested by these
averages.

In 1949, the Department again looked
at salary data from state and federal

agencies, including the Bureau of Labor
Statistics [BLS). The data reviewed
included wages in small towns and low-
wage industries. earnings of federal
employees, average weekly earnings for
exempt employees, starting salaries for
college graduates, and salary ranges for
different occupations such as
bookkeepers, accountants, chemists, and
mining engineers. Weiss Report at 10,
14-17, 19-20. The Department noted
that the “salary level adopted must
exclude the great bulk of nonexempt
persons if it is to be effective”. Id. at 18,
Recognizing that the “increase in wage
rates and salary levels” since 1940 had
“gradually weakened the effectiveness
of the present salary tests as a dividing
line between axempt and nonexempt
employees,” the Department calculated
the percentage increase in weekly
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sarnings from 1940 to 1949, and then
adopted new salary levels “at a figure
stightly lower than might be indicated
by the data” in order to protect small
businesses. /d. at 8, 14. The Department
also cautioned that “a dividing line
cannot be drawn with great precision
but can at best be only approximate.” Id.
at 11

In 1948, the Department also
established a second, less-stringent
duties test for each exemption, but only
for those employees who were paid at
or above a higher “short test” salary
level. Thase paid above the higher
salary level were exempt if they also
met a ‘‘short” duties test, which
lessened the duties requirements for
exemplion.1® The rationale for this short
test was that employees who met the
higher salary level were more likely 1o
meet all the requirements for
exemption, and thus a *'short-cut test for
exemption . . . would facilitate the
administration of the regulations
without defeating the purposes of
section 13{a)(1).” Jd. at 22-23.
Employses who met only the lower
“long test” salary level, and not the
higher shart test salary level, were still
required 1o satisfy the default “long”
duties test, which included a 20 percent
limitation on the amount of nonexempt
work that could be performed by an
exempt employee. While the long test
salary level was set based on an analysis
of the defined sample, the short test
salary level was set in relation to the
long test salary. The existence of
separate short and long tests—with
short test salary levels ranging from
approximately 130 to 180 percent of the
long test salary levels—remained part of
the Department's regulations until
2004.1% See Table A.

In setting the long test salary level in
1958, the Department considered data
collected during 1955 WHD
investigations on the “actual salaries
paid” to employees who “qualified for
exemption” (i.e., met the applicable
salary and duties tests), grouped by
geographic region, broad industry
groups, number of employees, and city
size, and supplemented with BLS and
Census data to reflect income increases
of white collar and manufacturing
employees during the period not
covered by the Department's
investigations. Kantor Report at 6. The
Department then set the salary level

14 These ligher salary lovels ar presenied under
the “Short Test™ heading in Tatle A.

4 The smallest ratio was in 19623 betweun the
long test sulary requiremont for profossionals (§115)
andl the shart test salacy level (S150}, The largest
ratio was in 1949 betwesn the long test salary
requirement for executives ($55) and the short test
salary level ($100).

tests for exempt employees “at about the
levels at which no more than about 10
percent of those in the lowest-wage
region, or in the smallest size
establishment group, or in the smallest-
sized city group, or in the lowest-wage
industry of each of the categories would
fail to meet the tests.” Id. at 6-7. In
other words, the Department set the
salary level so that only a limited
number of workers performing EAP
duties (about 10 percent) in the lowest-
wage regions and industries would fail
to meel the salary level test and
therefore be overtime protected. In
laying out this methodology, the
Department echoed comments from the
Weiss Repaort that the salary tests
“simplify enforcement by providing a
ready method of screening out the
obviously nonexempt employees|,|” and
that “[e)mployess that do not meet the
salary test ara generally also found not
to meet the other requirements of the
regulations.” Id. at 2-3. The Depariment
also noted that in our experience
misclassification of overtime-protected
employees occurs more frequently when
the salary levels have "become outdated
by a marked upward movement of
wages and salaries.” Id. at 5.

e Department followed a similar
methodology when determining the
appropriate long test salary level
increase in 1963, using data regarding
salaries paid to exempt workers
collected in a 1961 WHD survey. 28 FR
7002. The salary level for executive and
administrative employees was increased
to $100 per week, for example, when the
1961 survey data showed that 13
percent of establishments paid one or
more exempt executives less than $100
per week, and 4 percent of
establishments paid one or more exempt
administrative employees less than $100
a week. 28 FR 7004. The professional
exemption salary level was increased to
5115 per week, when the 1961 survey
data showed that 12 percent of
establishments surveyed paid one ar
more professional employees less than
$115 per week. /d. The Department
noted that these salary levels
approximated the same percentages
used in 1958:

Salary tests set at this level would bear
approximately Lhe same relationship to the
minimum salaries reflected in the 1961
survey dala as the lests adopted in 1858, on
the occasion of the last previous adjustment,
bore to the minimum salaries reflected in a
comparable survey, adjusted by trend data to
carly 1958, At that time, 10 percent of the
establishments employing executive
employees paid one or more executive
employees less than the minimum salary
adopted for exccutive employees and 15
percent of the establizhments employing
administrative or professional employees

paid one or more employees employed in
such capacities less than the minimum salary
adopted for administrative and professional
employecs.

Id.

The Department continued to use a
similar methodology when updating the
long test salary level in 1970. After
examining data from 1968 WHD
investigations, 1964 BLS wage data, and
information provided in a report issued
by the Department in 1969 that included
salary data for executive, administrative,
and professional employees,!” the
Department increased the long test
salary level for executive employees to
$125 per week when the salary data
showed that 20 percent of executive
employees from all regions and 12
percent of executive employees in the
Waest earned less than $130 a week. 35
FR 884-85. The Department also
increased the long test salary levels for
administrative and professional
employees to $125 and $140,
respectively.

in 1975, instead of following these
prior approaches, the Department set
the long test salary levels based on
increases in the Consumer Price Index
(CP1), although the Department adjusted
the salary level downward “in order to
eliminate any inflationary impact.” 40
FR 7091. As a result of this recalibration
of the 1970 levels, the long test salary
level for the executive and
administrative exemptions was set at
5155, while the professional lavel was
set at $170. The salary levels adopted
were intended as interim levels
*pending the completion and analysis
of a study by |BLS] covering a six month
period in 1975[,|"” and were not meant
to set a precedent for future salary level
increases, Id. at 7001-92, Although the
Department intended to increase the
salary levels after completion of the BLS
study of actual salaries paid to
employees, the envisioned process was
never completed, and the “interim”
salary levels remained unchanged for
the next 29 years.

As reflected in Table A, the shor test
salary level increased in tandem with
the long test level throughout the
various rulemakings since 1949.
Because the short test was designed to
capture only those white collar
employees whose salary was high
enough to indicate a stronger likelihood
of exempt status and thus warrant a less
stringent duties requirement, the short
test salary level was always set
significantly higher than the long test

17 Earnings Data Pertinent to a Review of the
Salary Tests for Executive. Administrative and
Professional Employees As Defined in Regulations
Part 541, (1969), cited in 34 FR 0935
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salary level. Thus, in 1975 while the
long test salary levels ranged from $155
to 5170, the short test level was $250.

The salary level test was most
recently updated in 2004, when the
Department abandoned the concept of
separate long and short tests, opting
instead for one "standard” test, and set
the salary level under a new standard
duties test at $455 for executive,
administrative, and professional
employees. Due 1o the Japse in time
between the 1975 and 2004
rulemakings, the salary threshold for the
long duties tests (i.e., the lower salary
level) did not reflect salaries being paid
in the economy and had become
ineffective at distinguishing between
overtime-eligible and overtime-
ineligible white collar employees. For
example, at the time of the 2004 Final
Rule, the salary levels for the long
duties tests were $155 for executive and
administrative employees and $170 for
professional employees, while a full-
time employee working 40 hours per
week at the federal minimum wage
{$5.15 per hour) at that time earned
%2006 per week. 68 FR 22164. Even the
short test salary level at $250 per week
was not far above the minimum wage.

The Department in the 2004 Fina
Rule based the new "standard” duties
lests on the short duties tests (which did
not limit the amount of nonexempt
work that could be performed), and tied
them to a single salary 1est level that
was updated from the long test salary
(which historically had been paired
with a cap on nonexempt work). 69 FR
22164, 22168-69; see also 68 FR 15570
("Under the proposal, the minimum
salary level to qualify for exemption
from the FLSA minimum wage and
overlime requirements as an executive,
administrative, or professional
employee would be increased from $155
per week to $425 per week. This salary
lavel would be referred to as the
‘standard test,’ thus eliminating the
‘short test’ and ‘long test’ terminalogy.
The separate, higher salary level test for
professional employees also would be
eliminated.”). The Department
concluded that it would be burdensome
to require employers to comply with a
more complicated long duties test given
that the passage of time had rendered
the long test salary level largely
obsolete. 69 FR 22164; 68 FR 15564-65.
The Department believed at the time
that the new standard test salary level
accounted for the elimination af the
long duties test. 69 FR 22167,

In determining the new salary level in
2004, the Department reaffirmed our oft-
repeated position that the salary level is
the “best single test” of exempt status.
69 FR 22165. Consistent with prior

rulemakings, the Department relied on
actual earnings data and set the salary
level near the lower end of the current
range of salaries. Specifically, the
Department used Current Population
Survey (CPS) data that encompassed
most salaried employees, and set the
salary level to exclude roughly the
bottom 20 percent of these salaried
employees in each of the
subpopulations: (1) The South and {2)
the retail industry. Although several
prior salary levels were based on
salaries of approximately the lowest 10
percent of exempt salaried employees
(the Kantor method), the Department
stated that the change in methodology
was warranted in part to account for the
elimination of the short and long duties
tests, and because the utilized data
sample included nonexempt salaried
employees, as opposed to only exempt
salaried employees. However, as the
Departinent acknowledged, the salary
arrived at by this method was, in fact,
aquivalent to the salary derived from the
Kantor method. 69 FR 22168, Based on
the adopted methodology, the
Department ultimately set the salary
level for the new standard test at $455
per week.

In the 2004 Final Rule the Department
also created a test for highly
compensaled employees, which
provided a minimal duties test for
workers within the highest
compensation range. Reasoning that an
especially high salary level negated the
need for a probing duties analysis, the
Department provided that employees
who earned at least $100,000 in total
annual compensation (of which at least
8455 was paid weekly on a salary or fee
basis) were covered by the exemption if
they customarily and regularly spent
time on one or more exempt duties, and
were not engaged in manual work. 69
FR 22172,

In summary, the regulatory history
reveals a common methodology used,
with some variations, to determine
appropriate salary levels. In almost
every case, the Departiment examined a
broad set of data on actual wages paid
to salaried employees and then set the
salary level at an amount slightly lower
than might be indicated by the data. In
1940 and 1949, the Department looked
to the average salary paid to the lowest
level of exempt employees. Beginning in
1958, the Department set salary levels to
exclude approximately the lowest-paid
10 percent of exempt salaried
employees in low-wage regions,
employment size groups, city size, and
industry sectors, and we followed a
similar methodology in 1963 and 1970.
The levels were based on salaries in
low-wage categories in order to protect

the ability of employers in those areas
and industries o utilize the exemptions
and in order to mitigate the impact of
higher-paid regions and sectors. In 1975,
the Department increased the salary
levels besed on changes in the CPI,
adjusting downward to eliminate any
potential inflationary impact. 40 FR
7091 {“However, in order to eliminate
any inflationary impact, the interim
rates hereinafter specified are set al a
level slightly below the rates based on
the CPL"). In 2004, the Department
raised the salary level to $455 per week
using earnings data of full-time salaried
employees {both exempt and
nonexempt) in the South and in the
retall sector. As in the past, the use of
lower-salary data sets was intended to
accommodate those businesses for
which salaries were generally lower due
to geographic or industry-specific
reasons, This most recent revision
eliminated the short and long duties
requirements in favor of a standard
duties test for each exemption and a
single salary level for executive,
administrative, and professional
employees.

Between 1938 and 1975, the
Department increased the salary level
every five to nine years. Following the
1975 rulemaking, however, 29 years
passed before the salary level was again
raised. In the 2004 Final Rule, the
Department expressed a commitment to
updating the salary levels “on a more
regular basis,” particularly when "‘wage
survey data and other policy concerns
support such a change.” 69 FR 22171.
Regular updates to the salary level test
are imperative to ensuring that the
salary level does not become obsolete
over time, and providing predictability
for employers and employees. Not anly
does the annualized current salary lavel
of $23,660 a year not reflect increases in
nationwide salary levels since 2004, but
this figure, as noted above, is below the
2014 poverty threshold of $24,008 per
year for a family of four.'* Moreover,
since the salary level test was last
increased in 2004, the federal minimum
wage has increased three times, from
$5.15 to the current rate of $7.25 an
hour,!¥ raising the wages of overtime-
protected employees. The absence of an

" The 2014 poverty threshold for a family of four
with twa relatod people under 18 in the housshold.
Availablo at: http.//wuw.consus.gov/hhes/www/
poverty/data/threshld/index htmi.

W The U.S. Troop Readiness. Veterans' Care,
Katrina Racovery, and Iraq Accountability
Appropriations Act, 2007, Public Low 110-28, 121
Stat. 112 (Mary 25, 2007), included en amendment
to the FLSA that increased the applicible Fodaral
minimun wage undar section G(a) of the FLSA in
three steps: To $5.85 per hour offective july 24,
2007; to $6.55 per hour effective July 24, 2008 and
1 57.25 per hour effective July 24, 2009
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increase in the salary level when
combined with past (and future)
increases to the minimum wage further
undermines the effectiveness of the
salary level to serve as a line of
demarcation between overtime-
protected and exempt workers. Mindful
of such developments, the Department
proposes to increase the salary level
annually to ensure the test's ability to
serve as an effective dividing line
between exempt and nonexempt
employees.

il. Purpose of the Salary Level
Reguirement

The Department has long recognized
that the line of demarcation between the
salaries of white collar employees who
are overtime-protected and those who
are exempt EAP employees cannot be
reduced to a standard formula. There
will always be white collar overtime-
eligible employees who are paid above
the salary threshold, and employees
performing EAP duties who are paid
below the salary threshold. The salary
level selected will inevitably affect the
number of workers falling into each of
these categories. As the Department has
noted:

Inevitably, if tho salary tests are to serve
their purpose in a siluation where salaries
and wages have risen, some employecs who
have been classified ns exempt under the
present salary lests will no longer be within
the exemption under any new tests adopted.
Such employees include some whose status
in management or the professions is
questionable in view of their low salaries.
Also included in the group who would nol
be exempt are employees whose exempt
status, on Lhe basis of their duties and
responsibilities, is questionable.

Kantor Report at 5. Historically, when
setting the lower, long test salary level,
the Department strived to ensure that
the salary threshold reasonably served
to reduce instances where obviously
overtime-protecied white collar
employees were classified as exempt,
while avoiding undue exclusions from
exemption of employees performing
bona fide executive, administrative, and
professional duties. In 1949, the
Department noted:

Regulations of general applicability such as
these must be drawn in general lerms to
apply to many thousands of different
situations throughout the country. In view of
the wide varialion in their applicability the
regulations cannot have the precision of a
mathematical formula. Thoe addition to the
regulations of a salary requircment furnishes
a completely objective and precise measure
which is not subject to differences of opinion
or variations in judgment. The usefulness of
such a precise measure as an aid in drawing
the line between oxempt and nonexempt
employees, porticularly in borderline cases,
seems . . . 1o be established beyond doubt.

Weiss Report at 9. Since 1958, the
Department's approach has emphasized
minimizing the number of white collar
employees performing bona fide EAP
duties who are excluded from the
exemption by the salary level, This
approach was appropriate when there
was a long duties test with a specific
cap on the amount of time that
overlime-ineligible employees could
spend performing nonexempt work.
However, this approach is not effective
in the absence of that limitation, as it
does not take into sufficient account the
inefficiencies (in terms of the
administrative costs of classifying
positions) of applying the duties test to
large numbers of overtime-eligible white
collar employees and the possibility of
misclassification of those employees as
exempt (and possible litigation costs
associated with misclassification).

A thorough review of the regulatory
history of the seven previous increases
1o the salary levels reveals an essentially
common methodology to determine the
appropriate level, which has been
refined periodically in order to better
meet the salary level test’s goals. In
almost every case, the Department
considered a broad set of salary data and
then set the salary level at an amount
slightly lower than the dividing line
between exempt and nonexempt that
might be indicated by the data, or
otherwise set it “‘at points near the
lower end of the current range of
salaries for each of the [EAP]
categories.” Kantor Report at 5. The
exact line of demarcation set by the
Department, however, has varied, and is
guided by practical considerations that
allow it to best serve the underlying
principles of the exemption, that is, to
differentiate exempt and nonexempt
white collar employees.

With that objective in mind, the
Department proposes to increase the
minimum salary level required to
qualify for the EAP exemptions from
$455 per week to the 40th percentile of
weekly earnings for full-time salaried
workers ($921 per week).?? This
proposed methodology is conceptually
similar to the methodology utilized by
the Department in the 2004 Final Rule,
which in turn was largely modeled on
the salary level methodology first set
forth in the Kantor Report in 1958 and
used by the Department in nearly every
salary level rulemaking thereafter. See

20The BLS samplo used for this rulemaking
consists of usual woeekly earnings for full-time
[defined as at least 35 hours per week) non-hourly
paid employaes, For the purposo of this rulemaking,
the Departinent considers data representing
compensation paid to non-hourly waorkers to be an
appropriate proxy for compensation paid to salaried
waorkors,

69 FR 22167-68; Kantor Report at 6-7.
Both the proposed methodology and its
predecessors set the salary level based
on a percentile of the salaries actually
paid to a specified pool of salaried
employees.

iii. Sources for the Salary Level
Requirement

Afier a careful review of the guidance
articulated in the Department’s previous
part 541 rulemakings, and observing
more than a decade of experience since
the 2004 salary level test update, the
Department has chosen to rely on the
general methodology used in every
previous update except 1975, with a few
changes designed to simplify and
improve the methodology as a tool for
differentiating exempt and nonexempt
workers. Specifically, in the interest of
making the salary methodology simpler
and more transparent, the Department is
using nationwide CPS data on full-time
salaried employees (both exempt and
nonexempt) to set the proposed salary
level. As discussed infra, the
Department is not further modifying the
sample as we did in 2004. See 69 FR
22168.27

This is not the first time the
Department has modified the
mathodology, in part because the
specific sources of the Department’s
data have changed over the years. In
1940, the Department considered salary
surveys by government agencies,
experience under the NIRA, stale laws,
and federal government salaries, Stein
Report at 9, 20-21, 31-32. In 1949, the
Department looked at salary data
collected by state and federal agencies,
including the BLS, and considered
wages in small lowns and low-wage
industries, earnings of federal
employees, average weekly earnings for
exempt employees, wages of clerical
employees, and starting salaries for
college graduates. Weiss Report at 10,
13-20. In 1958, the Department used a
data set that consisted of data collected
during WHD investigations on actual
salaries paid to employees who
qualified for the exemption, grouped by
geographic region, broad industry
groups, number of employees, and size
of city, and the Department
supplemented the investigation data
with BLS and Census data on the
income increases of white collar and

2t Ag discussed infro, the CPS data on full-time
salaried workers which the Dopartment is now
proposing to use excludes cerfain groups, such as
the self-employed, unpaid volunteers, workers
under age 16, and members of the military on active
duty. Howuver, BLS automatically excludes these
groups when it genarates the samgle. [n 2004, the
Dopartment took additional steps to exclude ather
categories of workors from the sample.
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manufacturing employees for the period
not covered by the Department’s
investigations. Kantor Report at 6-9.
Subsequent salary level updales in 1963
and 1970 followed a similar approach,
looking to WHD data on actual salaries
paid to exempt employees and
augmenting the 1970 analysis with BLS
data. 28 FR 7002; 35 FR 884. The
Department diverged from our practice
of looking to actual salary data in the
1975 rule, when the Department
increased the salary levels set in 1970
based on the CPI and adjusted slightly
*in order to eliminate any inflationary
impact”; thase salary levels, however,
were intended 1o be “interim” levels,
pending receipt and review of data on
actual salary levels. 40 FR 70%.

The Department made some
adjustments in 2004 to broaden the data
set used, rather than continuing to rely
upon WHD's limited enforcement data.
The Department continued to carefully
review actual salary levels, but did so by
using the CPS as the data source. The
CPS is a large, statistically cobust survey
jointly administered by the Census
Bureau and BLS, and it is widely used
and cited by industry analysis. It
surveys 60,000 households a month,
covering a nationally representative
sample of workers, industries, and
geographic areas.2? Households are
surveyed for four months, excluded
from the survey for eight months,
surveyed for an additional four months,
then permanently dropped from the
sample. During months 4 and 16 in the
sample (the oulgoing ratation months),
employed respondents complete a
supplementary questionnaire (the
merged oulgoing rotation group or
MORG) in addition to the regular
survey, which contains the detailed
information on earnings necessary to
estimate a worker's exemption status,
However, because the Department was
unable lo precisely identify which
workers would qualify for the
exemplion, the Department based the
salary level in the 2004 Final Rule on a
pool of employees that generally
included those full-time salaried
employees covered by the FLSA and by
the part 541 regulations. Where
possible, the Department excluded from
our analysis workers who were
excluded entirely from the FLSA's
overtime requirements or from the
salary tests.2* 69 FR 22167-68, The

2 http./fwww.census.govieps; hitp
www.cunsus.gov/cps/methodology.

22 Tho 2004 pool of salaried employees excludod
{1) The soli-cmployed. unpaid volunteers and
raligious workers who are not covored by the FLSA;
{2) agricultuzal workers. certain transportation
workers, and cortain automobile dealership
employecs who oro exempt from overtime under

Department concluded that it was
preferable to move away from using a
sample limited to exempt salaried
employees, as was done in the Kantor
method, because in order to create such
a pool of likely-exempt salaried
employees one would have to rely upon
“uncertain assumptions regarding
which employees are actually exempt.”
Id. at 22167. In addition, the
Department used CPS data rather than
salary data from the limited pool of our
own investigations because there would
have been too few observations from
these investigations to yield statistically
meaningful results.

In this proposed rule, the Department
continues to adhere to the basic
mathodological principle of looking to
actual salaries paid to employees, but as
in the 2004 rulemaking, the Department
has reexamined the precise contours of
the sample to ensure that it is as
transparent, accessible, and easily
replicated as possible. By moving 1o an
even more standardized sample than the
one used in 2004—the proposed rule
includes all full-time salaried
employees nationwide, without
exclusions—the Department seeks to
further improve upon the methodology.

The proposed rule uses CPS data
comprising all full-time salaried
employees to delermine the proposed
salary levels, and the Department is not
further restricting the sample. Inclusion
of those employees previously excluded
by the Department in 2004 achieves a
more robust sample that is more
ropresentative of salary levels
throughout the economy. For example,
while teachers, physicians, lawyers,
outside sales employees, and federal
employees were excluded fraom the 2004
sample because they are not subject to
the part 541 salary level test, they
nonetheless are part of the universe of
salaried employees and, as such, their
salaries shed light on the salaries paid
1o employees performing exempt EAP
duties, Furthermore, replicating this
sample from the CPS public-use files
would require no adjustments, making it
easier for members of the public to
access it and use it.** In contrast, the

vlher provisions of the Act; (3) teachors. acudemic
administrativa personnel, certain medical
prolessionals, eutside sales cmployess, lawyers and
judges who are not subject to the part 541 salary
tusts, and (4) federal employoes who aro not subject
to the part 541 regulations. 69 FR 22164,

# Thu Departmant notes that the public: will not
ba able to exoctly replicate the weekly earnings and
percentiles used in this NPRM from the public-use
data files macde availubla by BLS. As with all BLS
data, 10 ensure the confidentiality of survey
respondents, data in the public-uso files use
adjusted weights and thersfore minor discrepancies
botween internal BLS files and public-use files
axist. BLS publishes quurterly the earnings deciles

sample from the 2004 rulemaking
required filtering out various employees
based on interpretations of a number of
statutory and regulatory exclusions from
coverage or the salary requirement—a
process thal is inconsistent with the
simplification, streamlining, and
transparency objectives of the current
rulemaking.

Using a broader sample does not
diminish the soundness of the ultimate
salary level derived. As the Department
noted with respect to our change in the
sample for the 2004 rulemaking,
different “approaches are capable of
reaching exactly the same endpoint [i.e.,
a percentile that accomplishes the
purpose of the salary lavel test].” 69 FR
22167.

iv. Setting the Required Salary Level

In addition to looking to a less-
restricted sample, this praposed rule
also differs from the 2004 Final Rule in
that the Department propases to set the
standard salary level at a higher
percentile of the salary distribution and
relies upon salaries nationwide rather
than salaries in a limited geographic
area or industry. The Department is also
proposing to set the salary level as a
percentile of weekly earnings of full-
time salaried workers rather than a
specific dollar amount because we
believe a percentile serves as a better
proxy for distinguishing between
avertime-eligible and exempt white
collar workers as it is rooted in the
relative distribution of earnings which
are linked to the type of work
undertaken by salaried warkers. The
proposed standard salary level of the
40th percentile of weekly sarnings for
all full-time salaried employees is
higher than the percentile used by the
Department in either the 2004 Final
Rule or the Kantor method. In the 2004
Final Rule, the Department set the
required standard salary level at
approximately the 20th percentile of
salaried employees in the South region
and in the retail industry, and in 1958,
using the Kantor method which had
both the long and short tests, the
Department set the required salary level
at approximately the 10th percentile of
exempt EAP workers’ salaries in low-
wage regions, employment size groups,
city size, and industries. As explained
in the 2004 Final Rule, those two
methods produced roughly equivalent
salary levels when taking into account
their differing samples. See 69 FR
22167-68; Kantor Report at 6. Applying

of full-time salaried workers on which the
Department relies to set the proposed salury leval
at http://www.bis.gov/cpsiresearch_series.
earnings_nonhourly_workers.hitar,
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these methods taday would result in
salary levels of $577 per week (2004
method} or $657 per week [Kantor
method), which would equate to
approximately the 15th and 20th
percentiles of weekly earnings for all
full-time salaried workers.

However, the higher percentile
proposed here is necessary to correct for
the current pairing of a salary based on
the lower salary long test with a duties
test based on the less rigorous short
duties test, and ensure that the proposed
salary is consistent with the
Department's longstanding goal of
finding an appropriate line of
demarcation between exempt and
nonexempt employees. See, e.g., Weiss
Report at 11 (“The salary tests in the
regulations are essentially guides to
help in distinguishing bona fide
executive, administrative, and
professional employees from those who
were nol intended by the Congress to
come within these categories.”).
Currently, approximately 85 percent of
white collar salaried workers who fail
the EAP duties test sarn at least $455
per week. Because the current salary
level is only screening from exemption
approximately 15 percent of overtime-
eligible white collar salaried employees,
it is not an effective test for exemption
and does not serve the intended purpose
of simplifying application of the
exemption by reducing the number of
employees for wham employers must
perform a duties analysis. Increasing the
standard salary level to the 40th
percentile of weekly earnings for full-
time salaried workers would reduce by
6.3 million the number of white collar
employees whose exemption status
currently can only be determined by
applying the duties test.*s Conversely,
only approximately 4 percent of all
white collar salaried employees who
mest the dulies test earn less than the
current salary level. The proposed
increase in the standard salary level
would increase the number of overtime-
eligible white collar salaried employees
who meet the duties test and earn less
than the proposed salary level to
ap'Ferimately 25 percent.

he proposed percentile diverges
from the percentiles adopted in both the
2004 Final Rule and the Kantor method
because it more fully accounts for the
Department's elimnination of the long
duties test. As discussed in detail
below, the Department acknowledged in
the 2004 Final Rule that it was

23 Thase workers are salariod, white collar
workers who do not satisfy the EAP duties tests and
who oarn at least $455 par weak but less than the
proposed salary level, Same workers in this group
may be overtime ineligible due to another non-EAP
exsmption.

necessary in setting the salary level to
account for the shift to a single standard
duties test that was equivalent to the
less rigorous short duties test. The
Department intended the change from
the 10th to the 20th percentile to
address, in part, the elimination of the
long duties test. 69 FR 22167. The
Department also intended this change,
however, to account for the use of a
different data set. 69 FR 22168. Based
on further consideration of our analysis
of the 2004 salary, the Department has
now concluded that the $455 salary
level did not adequately account for
both the shift to a sample including all
salaried workers covered by the part 541
regulations, rather than just EAP exempt
workers, and the elimination of the long
duties test that had historically been
paired with the lower salary level.
Accordingly, this proposal is intended
to correct for that error by setting a
salary level that fully accounts for the
fact that the standard duties lest is
significantly less rigorous than the long
duties test and, therefore, the salary
threshold must play a greater role in
protecting overtime-eligible employees.
This proposal is also responsive lo the
President’s desire to simplify the
exemption, and it addresses the
Department’s concern that overtime-
eligible workers may be misclassified as
exempt based solely on the salaries they
receive.

This is the first time that the
Department has needed to correct for
such a mismatch between the existing
salary level and the applicable duties
test. Under the old shorl test/long test
structure, the Department routinely
focused on setting a long test salary
level that would minimize the number
of employees performing bona fide EAP
duties deemed overtime-eligible based
on their salaries (keeping the number of
such excluded employees to about 10
percent of those who qualified for
exemption based upon their duties).
This approach was possible because the
long duties test included a limit on the
amount of nonexempt work that could
be performed and thus provided an
adequate safeguard against the
exemption of white collar workers who
should be overtime-protected but who
exceeded ths salary level. The creation
of a single standard test based on the
less rigorous short duties test caused
new uncertainty as to what salary level
is sufficient to ensure that employees
intended to be overtime-protected are
not subject to inappropriate
classification as exempt, while
minimizing the number of employees
disqualified from the exemption even

though their primary duty is EAP
exempt work,

A brief history of the long duties test
illustrates the importance of offsetting
its elimination with a corresponding
increase in the salary level. The so-
called long test was the sole test for all
employees until 1949. The Department
devised a separate short test in 1949 to
supplement the long test with a short-
cut, more permissive, method for
determining exempt status for only
those employees mesting a higher salary
requirement. For example, the long
duties lest in effect from 1949 to 2004
for administrative employees required
that an exempt employee: (1) Have a
primary duty consisting of the
performance of office or non-manual
work directly related to management
policies or general business operations
of the employer or the employer’s
customers; (2) customarily and regularly
exercise discretion and independent
judgment; (3) regularly and directly
assist a proprietor or a bona fide
executive or administrative employee,
or perform under only general
supervision work along specialized or
technical lines requiring special
training, experience, or knowledge, or
execute under only general supervision
special assignments and tasks; and (4)
not devole more than 20 percent (or 40
percent in a retail or service
establishment) of hours worked in the
workweek to activities that ate not
directly and closely related to the
performance of Lthe work described
above. 29 CFR 541.2 (2003). By contrast,
the short duties test in effect during the
1949 lo 2004 period provided that an
administrative employee paid at or
above the short test salary level
qualified for exemption if the
employee's primary duty consisted of
the Eerl'ormance of office or non-manual
wark directly related to management
policies or general business operations
of the employer or the employer’s
customers which includes work
requiring the exercise of discretion and
independent judgment. id.

Between 1949 and 2004, employers
wera only able to claim the exemption
based on the less-stringent short duties
test for employees who were paid a
specified higher salary level. The
Department reasoned that, “in the
categories of employees under
consideration the higher the salaries
paid the more likely the employees are
to meet all the requirements for
exemption, and the less productive are
the hours of inspection time spent in
analysis of the duties performed.” Weiss
Report at 22, The original, more
thorough duties test became known as
the long test, and remained for decades
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the test employers were required to
satisfy for those employees whose salary
was insufficient to meet the higher short
test salary level,

Apart trom the differing salary
requirements, the most significant
difference betwean the shorl test and the
long test was the long test’s limit on the
amount of time an exempl employee
could spend on nonexempt duties while
allowing the employer to claim the
exemption. Far all three EAP
exemptions, the long duties test
imposed a limit on nonexempt duties. A
bright-line, 20 percent cap on
nonexempt work was instituted in 1940
for executive and professional
employees, and in 1949 for
administrative employees.*" The short
duties tests did not include a limitation
on nonexempt work because employees
paid the higher short test salary level
were likely to "meet all of the
requirements of the Administrator's
basic definitions of exempt employees,
including the requirements with respect
to nonexempt work."” Weiss Report at
23. The Department reasoned that if the
test were to exempt those for whom “the
nonexempt work is substantial,” this
would be *“‘contrary 1o the objectives of
the Fair Labor Standards Act.” Id. at 33.

In 2004 the Department discantinued
the use of the long duties tesl because
it had effectively become dormant due
to the passage of time since the required
salary level had last been raised in 1975,
and because the Department believed
that reinstituting it would be
administratively burdensome. Instead
the Department essentially adopted the
short duties tests as the standard duties
tests, stating that the new standard
duties tests “are substantially similar 10
the current short duties tests,” 69 FR
22214, and that “it is impossibhle to
quantitatively estimate the number of
exempt workers resulting from the de
minimis differences in the standard
duties tests compared to the current
short duties tests.” Id. at 22192-93. The
Depariment recognized the need to
adjust the salary percentile previously
used to set the long lest salary level
upward to accaunt for the transition to
a single more lenient duties fest. Indeed,
the Department stated that the increase
to the 20th percentile instead of the 10th
percentile was intended to account for
two changes made in 2004: “because of
the proposed change from the *short’
and ‘long’ test structure and because the
data included nonexempt salaried
employees.” 69 FR 22167; see 68 FR

By statule, beginning in 1961, retail ecmployens
rouid spund up i 40 pereent of their hours worked
performiog nonexempt work and still be found to
meet the duting tests for EAP oxemption. 29 11.5.C.
213ad(1).

15571. However, although the
Department recognized the need to
make an adjustment because of the
elimination of the long duties test, the
amount of the increase in the required
salary actually only accounted for the
fact that the data set used to set the
salary level included nonexempt
workers while the Kantor method
considered only the salaries paid to
exempt employees. As the data lables in
the 2004 Final Rule show, a salary of
3455 excluded from the exemption 20.2
percent of all salaried employees in the
South and 20.0 percent of all salaried
employees in retail. 69 FR 22169, Table
3. However, that same $455 salary level
excluded only 8.2 percent of likely
exempt employees in the South and
10.2 percent of likely exempt employees
in retail. 69 FR 22169, Table 4. In other
waords, “*by setting a salary level
excluding from the exemptions
approximately the lowest 20 percent of
all salaried employees, rather than the
Kantor report’s 10 percent of exempt
employees,” the Department in 2004
actually adopted a percentile that
produced a salary amount roughly
equivalent to the long lest salary yielded
at the 10th percentile using the Kantar
method’s data set. Id. at 22168
(emphases in original). The Department
had not, in fact, made any additional
adjustment to account for the
elimination of the long duties test.

Thus, although the Department had
identified the need to adjust the
required salary percentile to account for
the elimination of the long duties test,
the Department effectively paired the
short test’s less stringent duties
requirements with the lower salary level
historically associaled with the long
duties test.2? The long duties tests had
limited the amount of nonexempt work
that could be performed by employees
for whom the employer claimed the
EAP exemption; only employees who
were paid the higher short test salary
level were not required to mest the
nonexempt duties caps. Because the
standard duties tests do not contain a
cap on the amount of nonexempt work
that may be performed, after the 2004
rulemaking the salary level test must
play a larger role in screening out

27 Throughout both the 2003 NPRM and 2004
Final Rule, the Departinent emphasized that it was
increasing the standard salary level from the $155
long test salary level last previously updated in
1975. See, e.g., 68 FR 15570: 89 FR 22123 ("The
final rule nearly triples the current $155 per weok
minimum salary level required for oxemption 1o
5455 por week ") dd. at 22171. Neither the 2002
NPRM nor the 2004 Final Rule compared the
magnitudo of the new standard salary level against
the former 3250 per week short test salary lovel,

overtime-protected white collar
emBlo ees,

While the role of the salary level test
as an initial test for exemption increased
in 2004, the Department has always
recognized the impact of the threshold
on overtime-eligible white collar
employees. In the Siein Report, the
Department looked at the impact of
various salary thresholds on overtime-
eligible bookkeepers, noting that
approximately 50 percent of surveyed
bookkeepers earned more than the then
applicable $30 weekly salary threshold,
while that number decreased to
approximately 8 percent at the $50
dollar level at which the applicable
salary leval was ultimately set. Stein
Report al 32. The Department went on
to note that evidence that a salary of $50
*would not also exclude persons who
properly deserve the exemption is
illustrated by the fact that almost 50
percent of the accountants and auditors
|many of whom are properly considered
administrative or professional| earn at
least $50 a week.” Id. Similarly, the
Weiss Reporl noted that *[a]nother
guide of value in determining the
appropriate levels of a salary test for
administrative and professional
employees is the probable percentage of
persons in clerical, subprofessional, or
other nonexempt occupations who
would meet the various salary
requirements. The salary level adopted
must exclude the great buik of
nonexempt persons if it is to be
effective.” Weiss Report at 18. The
Weiss Reporl went on to look at salaries
paid to bookkeepers in New York and
nine other surveyed cites and noted
that, al a salary of $80 per week, some
hand-bookkeepers in 9 of the 10 cities
surveyed wourd exceed the salary level;
at $75 per week, the salary test would
be met by some hand-bookkeepers in all
10 cities. The report noted that the data
“all tend to indicate that a salary
requirement of about $75 or 380 a week
for administrative employees is
necessary in order o provide adequate
protection against misclassification
since many obviously nonexempt
employees earn salaries at or near these
figures.” fd, The Department set the
salary level for administrative
employees at $75 per week.

The Department's 2004 pairing of the
lower long test salary lavel with the
short test duties requirements also runs
contrary to the Department’s rationale
for the short duties test that *the higher
the salaries paid the more likely the
employees are to meet all the
requirements for exemption,” and at
“the higher salary levels in such classes
of employment, the employees have
almost invariably been found to meet all
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the other requirements of the
regulations for exemption.” Weiss
Report al 22. Further, in establishing the
short test the Department cautioned that
“the salary level must be high enough
to include only those persons about
whaose exemption there is normally no
question.’ Id. at 23. Selting the standard
salary level at the 40th percentile of
earnings for full-time salaried workers
would effectively correct for the
Department’s establishment in the 2004
Final Rule of a single standard duties
test that was equivalent to the former
short duties test without &
correspondingly higher salary level. In
the absence of the protection provided
by the long duties test, the lower salary
level increased the risk that employees
who should be entitled to overtime
protection might be inappropriately
classified as exempt and denied that
protection. The lower salary level
associated with the former long duties
test was never intended to ensure that
the employees earning that amount meet
“all the requirements for exemption

. . including the requirement with
respect to nonexempt work.” Id. at 22—
23, Therelore, without a more rigorous
duties test, the salary level set in the
2004 Final Rule is inadequate to serve
the salary’'s intended purpose of the
“drawing of a line separating exempt
from nonexempt employees|.]” 69 FR
22165,

The importance of adjusting the salary
level threshold upward to account for
the lack of a long duties test is
illustrated by the Department's Burger
King litigation in the early 1980's, when
the long test was still actively in use.
The Department brought two actions
arguing that Burger King restaurants in
the northeast had misclassified their
assistant managers as exempt executive
employees and that these employees
were, in fact, entitled to overtime
protection. Sec'y of Labor v. Burger King
Corp., 675 F.2d 516 (2d Cir. 1982); Sec'y
of Labor v, Burger King Corp., 672 F.2d
221 (1st Cir. 1982). The assistant
managers at issue all performed the
same duties, which included spending
significant amounts of time performing
the same routine, nonexempt work as
their subordinates. One group of
assistant managers was paid between
$155 and $249 per week—and therefore
subject to the long duties test; the other
group was paid $250 or more—and
therefore subject to the short duties test,
The Department argued thal neither
group of assistant managers had
management as their primary duty. Both
appellate courts found that the
employees did have management as
their primary duty; however, for the

lower paid group, both courts found the
employees to be overtime protected
because they spent more than 40
percent of their time performing
nonexempt work and therefore did not
satisfy the requirements of the long
duties test. Accordingly, the lower paid
employees were protected by
application of the more rigorous long
duties test, while the higher paid
employees were found to be exempt
under the easier short duties test. [f the
less rigorous short duties test had been
paired with the long test's lower salary
threshold—as the Department did in
2004—the lower paid assistant
managers would have lost their
overtime protection,

The continued extensive litigation
regarding employees for whom
employers assert the EAP exemption
also demonstrates that using the 20th
percentile of salaried employees in the
South and in retail as the threshold has
not met the Department’s goals as stated
in the 2004 Final Rule of simplifying
enforcement and reducing litigation. Id.
Accarding to a recent Government
Accountability Office (GAO) report,
statistics from the Federal Judicial
Center show that the number of wage
and hour lawsuits filed in federal courts
““has increased substantially, with most
of this increase occurring in the last
decade.” GAO-14-69, “Fair Labor
Standards Act,” December 2013, at 2,
6.28 A “total of 8,148 FLSA lawsuits
fwerel filed in fiscal year 2012. Since
2001, when 1,947 FLSA lawsuits were
filed, the number of FLSA lawsuits has
increased sharply.” Id. at 6.
Stakeholders advised GAQ that one of
the reasons for the increased litigation
was employer confusion about which
workers should be classified as EAP
exempt. Id. at 11. Adjusting the salary
level upward to account for the absence
of a more rigorous duties test will
ensure that the salary threshold serves
as a more clear line of demarcation
between employees who are entitled to
overtime and those who are not, and
will reduce the number of white collar
employees who may be misclassified
and therefore decrease litigation related
to application of the EAP dulies test. At
the 40th percentile of full-time salaried
workers, there will be 10.9 million
fewer white collar employees for whom
employers could be subject to potential
litigation regarding whether they meat
the duties test for exempticn (4.6
million who would be newly entitled to
overtime due to the increase in the
salary threshold and 6.3 million who
previously failed the duties test and

 hitp:/igao.goviproducts/GAO-14-69,

would now also fail the salary level
test).

As discussed previously, the salary
component of the EAP test for
exemption has always worked hand-in-
hand with the duties test in order to
simplify the application of the
exemption. At a lower salary level, more
overtime-eligible employees will exceed
the salary threshold, and a more
rigorous duties test would be required to
ensure thal they are not classified as
falling within an EAP exemption and
thersfore denied overtime pay. Ata
higher salary level, more employees
performing bona fide EAP duties will
become entitled to overtime because
they are paid a salary below the salary
threshald. Setting the salary threshold
too low reduces the risk that waorkers
who pass the duties test become entitled
to overtime protection, but does so at
the cost of increasing the number of
overtime-eligible employees exceeding
the salary level who are subject to the
duties test and possibie
misclassification. [n contrast, setting the
salary level toe high reduces the number
of overtime-protected employees subject
to the duties test and eliminates their
risk of misclassification, but at the cost
of requiring overtime protection for
workers who pass the duties test. With
those concerns in mind, the Department
has reviewed a variety of data sources
to ascertain the appropriate amount to
increase the required salary level in
order to ensure that it works effectively
with the standard duties tests to
distinguish between overtime-eligible
whilte collar employees and employees
performing bona fide EAP duties.

In the 1949, 1958, 1963, 1970 and
1975 updates o the salary level, all of
which featured a long test/short test
structure, the short test salary level was
set at approximately 130 to 180 percent
of the long duties tesl salary level to
adequately establish a salary level that
obviated the need to engage in a more
probing duties analysis. To remedy the
Department’s errar from 2004 of pairing
the lower long test salary with the less
stringent shorl test duties, the
Department is setting the salary level
within the range of the historical short
test salary ratio so that it will work
appropriately with the current standard
duties test. The Department recognizes
that the proposed salary amount is only
ahout 140 percent of the long duties test
salary level under the Kantor method,
and thus may be viewed as slightly out
of line with the historic average of
approximately 150 percent of the long
test at which the short-test salary has
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been set.2* This suggests that a salary
significantly lower than the 40th
percentile of full-time salaried workers
would pose an unacceptable risk of
inappropriate classification of overtime-
protected employees without a change
in the standard duties test. The
Department believes that setting the
salary level at the 40th percentile of
weekly wages [or all full-time salaried
employees will result in a salary
threshold that properly distinguishes
between employees who may meet the
duties requirements of the EAP
exemption and those who likely do not,
without necessitating a return to the
more detailed long duties test. The
Department notes that currenily
approximately 75 percent of white
collar employees who do not meet the
duties test earn less than the proposed
salary threshold, The Department
believes that the 40th percentile is
appropriate because there is no longer a
lower salary/long duties test for EAP
exemplion to which employers can turn
if employees do not satisfy the standard
salary level. By proposing a lower salary
level than traditionally used for the
short duties test, the Department
intends to minimize the potential that
addilional bona fide exempt employees
might become entitled to overtime
because they fall below the proposed
salary level. The Department notes that
currently approximately 78 percent of
all exempl EAP workers—those who are
paid on a salary basis of at least $455
per week and meet the duties test—earn
at teast $921 per week,

This salary level also accounts for the
fact that the salary threshold will apply
to all employees nationwide, including
employees who work in fow-wage
regions and low-wage industries. In this
rulemaking, we are proposing a salary
level of the 40th percentile of the
weekly wages of all full-time salaried
warkers nationwide. The Department
believes that seiting the salary level
based on nationwide salary data is
cansistent with the goals of modernizing
and simplifying the regulations. Using

nationwide salary data will also
produce a salary level appropriate to
both low- and high-wage areas and
industries. While the proposed salary
level is lower than the average historical
short test salary ratio under the Kantor
method, a higher percentile more in line
with the historical short duties test
could have a negative impact on the
ability of employers in low-wage regions
and industries to claim the EAP
exemplijons for employees who have
bona fide executive, administrative, or
professional duties as their primary
duty, particularly in the absence of a
long duties lest as an alternative. As will
be discussed in section VILD., the
Departrment believes this praposal is
appropriate in low-wage areas and low-
wage industries.

The proposal also is consistent with
the Department’s practice in prior
rulemakings, including the 2004 Final
Rule, of establishing a national salary
level, rather than multiple levels for
different regions or industries. As stated
in the 2004 Final Rule, the Department
does not beliave that having different
salary levels for different areas of the
country or for different kinds or sizes of
businesses “'is administratively feasible
because of the large number of different
salary levels this would require.” 69 FR
22171. The Department came to the
same conclusion in 1040 when the
Department rejected suggestions for
varying salary levels, stating that it
would present serious difficulties in
enforcement, and that the FLSA isa
national law that cannot take

inlo account every small variation occurring
over the length and breadth of the country.
To make enforcemant possible and to provide
for equity in compuotition, a rale should be
solected . . . which will bo reasonable in
light of average conditions for industry as a
wholo. In sume instances Lhe rate solecied
will inevitably deny exemption to a few
employees who might not unreasonably be
exempled, but, conversely, in other inslances
it will undoubtedly permit the exemption of
some persons who should properly be
entitlod lo the benefits of the act.

Stein Report al 6; see Weiss Report al 9
(*'Regulations of general applicability
such as these must be drawn in general
terms to apply to many thousands of
different situations throughout the
country.").

Setting the salary level at the 40th
percentile of full-time salaried workers
places it far enough above the minimum
wage to provide an effective means of
screening out workers who should be
overtime protected. As the Stein Report
noted, “[i]t must be assumed that
lexecutive employees] enjoy
compensatory privileges and this
assumption will clearly fail if they are
not paid a salary substantially higher
than the wages guaranteed as a mere
minimum under section & of the act."”
Stein Report at 19. Furthermare, the
failure to require a salary level of
substantially more than the minimum
wage would “invite evaston of section 6
and 7 for large numbers of workers to
whom the wage-and-hour provisions
should apply.” Id. Accordingly,
following each update from 1949 to
1975 (those which included a short
duties test similar to the current
standard test), the ratio of the short test
salary level to the earnings of a full-
time, nonexempt, minimum wage
worker equaled between approximately
3.0 and 6.25.%¢ See Table B. For instance,
the ratio was its highest in 1949 at 6.25
($100 salary level divided by the
product of $0.40 and 40 hours) and its
lowast in 1975 at 2,98 ($250/($2.10 x
40)). Because the 2004 standard salary
level was based on the 1975 long test
salary and not the short test salary, it
deviated from the patiern observed over
the previous decades, resulting in a
salary threshold of just 2.21 times full-
lime minimum wage earnings ($455/
($5.15 x 40]). The proposed salary level
is 3.18 times full-time minimum wage
earnings ($921/($7.25 x 40)), which is
consistent with the historical average.
Therefare, the Department believes that
the proposed salary level is appropriato
in comparison with prior minimum
wage ratios.

TABLE B—RATIOS OF SALARY TEST LEVELS TO FULL-TIME MINIMUM WAGE EARNINGS

P MW eamings for Ratio of short

Year Mmm(lhlir&]waga a 40-hour work- t;’;i’;’;‘ S'I'Dn I salary test to

week ry feve MW eamings
L1 PO ST $0.40 $16 3100 6.25
1088 e L e T L e 1.00 40 125 313

24 Tho Department estimated tho averago historic
ratio of 149 porcent as the simple average of the
fificen historical ratios of 1he short dutios salary
level to the lang duties salary lovel (salary levols
wera set in 5 years and in each year the sulary lovel
varied belween the three exemptions: oxecutive,
administrative, and professional). If the Department

hiad weighted the average ratio based on the length
of time the historic salary levels were in effect, this
would have yielded an averago historic ratio of 152
percent.

*The 6,25 ratio is un outlicr that was sot in
Decembur 1949 (when the short test was creatind)

and the minimum wage increased from $.40to $.75
per hout one month later (which reduced the rutio
to 3.33). To return to thoe 6.25 ratio, the weekly
salary level would have to be set at $1.812.50,
which is around 1lie 80th percentile of all full-time
salariod employnes.
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TABLE B—HATIOS OF SaLARY TEST LEVELS TO FuLL-TIME MINIMUM WAGE EARNINGS—Continued

MW eamings for

Ratic of short

Minimum wage . o Exempt short
Year {MW) a 40 I'v:g.gkwork test salary level &av!?rgal:lﬁ ;?.s
1970 . 1.60 64 200 313
1978 odiliinm s e il Ll i wiuns so ot i e a3 2.10 84 250 2.98

Minimum wage

MW earnings for

Exempt short

Ratio of short

(MW) a 40-hour test salary level salary test to
workweek MW earnings
§5.15 | $206 $455 22
7.25 290 a1 3.18
(proposed) [

Moreover, the median earnings for all
salaried workers provides further
supporl for the proposed salary level.
The Weiss Report observed approvingly
that in the Stein Repori, the "dividing
line [between subprofessional and
professional employees was| based on
the midpoint salaries” of federal
government service classifications of
administrative and professional
employees, and thus suggested that a
midpoint value of the aggregated
earnings of such workers is an
appropriate benchmark for the salary
level. Weiss Report at 16-17
(referencing Stein Report at 43). In 1947,
1962, 1969, and 2003, data showing
median increases in earnings for all
employees in various industries were
generated and considered instructive to
a determination of an appropriate salary
level.** The 2013 national median
earnings for all full-time salaried
workers was $1,065 per week, giving
supporl to the Department’s proposed
salary level of $921. Thus, using median
earnings as a point of comparison
supports that the 40th percentile of full-
time salaried waorkers would provide an
appropriate line of demarcation between
overtime-eligible white collar
employess and potentially exempt EAP
employees,

e Department’s proposed salary
level is further supported by its
increased ability to distinguish
overtime-eligible employees. The
primary objective of the salary level test
has always been the drawing of a line
separating overtime-eligible white collar
salaried employees from employees who
may be bona fide EAP employees. At the
current salary threshold, there are 11.6
million salaried white collar workers
who are overtime protected but are paid

3t Siatistical Materials Boaring on the Salary
Requirement in Regulations Part 541 (1947), at 2,
6, 27-30, 56-57: Salary Tests for EAP Employees
DOL Repott—A\Vage and Hour Public Contracts
Division [1962), a1 3, 7-15, 18, 20); Salary Tests
WIHD Report (1469), at 19, 48.

at or above the $455 salary level and
therefore must be subjected to a duties
analysis to determine their overlime
eligibility. At the proposed salary level,
the number of overtime-eligible salaried
white collar employees paid at or above
the salary level would be reduced by
more than 50 percent. Thus a salary
level at the 40th percentile of weekly
earnings for salaried workers would be
maore efficient at distinguishing
overtime-eligible employees.

v. Allernatives Considered

While the Department has largely
followed historical precedent in
delermining the proposed salary
threshold by basing it on the level of
salaries that employers currently pay
and making only modest changes to our
time-tested model, the Department did
consider other approaches to determine
the appropriate salary test level.*® First,
the Department considered adjusting
either the 2004 standard salary lest level
or the 1975 short test salary level for
inflation using the CPI, similar to the
methodology used to set the salary
levels in the 1975 interim update. The
Department noted in 1975 that *'[t]be
rapid increase in the cost of living since
the salary tests were last adjusted
justifies an interim increase in those
lests . . . [and] the widely accepted
{CPI] may be utilized as a guide for
establishing these interim rates.” 40 FR
7091. However, the Department noted at
that time that the adoption of interim
rales, while necessary to expeditiously
provide protection for workers affected
by a salary level rendered obsolete by
rapid cost-of-living changes, was nat
considered a precedent for future
rulemaking (and those same inflationary
conditions do nol exist today). Id. at
7092, In other years, however, the
Department has looked at inflation
when increasing the salary level, but has

42 The alternatives the Department considered are
discussed in more detail in section VILC.

never established the actual numerical
salary level based on inflation.

The Department has thus recognized
thal measures of inflation and losses in
purchasing power provide helpful
background for setting the salary level
because they indicate how far the levels
erode between updates and underscore
the need for an update. They can also
point very generally to ranges in which
new salary levels might be considered.
Indeed, with respect to the current
rulemaking, looking at inflation
provides added support for the
proposed salary level. Updating the
2004 standard salary level for inflation
based on the Consumer Price Index for
all urban consumers (CPI-U) would
result in a salary level of 561 per week
{approximately the 15th percentile of
weekly earnings for all full-time salaried
workers). Updating the 1975 short test
salary level with the CPi-U would result
in a salary level of 51,083 per week
(approximately the 50th percentile of
weekly earnings for all fuil-time salaried
warkers). Considering that the standard
test most closely approximales the
historic short duties test, looking at an
inflation adjustment would support a
higher salary level than that being
proposed. However, inflation has been
used as a method for setting the precise
salary level only in the breach, as in
1975 when practical considerations
prevented a more complete analysis of
actual salaries. The Department
continues to believe that looking to the
actual earnings of workers provides the
best evidence of the rise in prevailing
salary levsls and, thus, constitutes the
best source for setting the proposed
salary requirement. This viewpoint
reflects guidance from previous updates,
including the Weiss Report, where the
Department rejected suggestions io base
the salary level on the change in the cost
of living. Weiss Repart at 12 (“The
change in the cost of living which was
urged by several witnesses as a basis for
determining the appropriate levels is, in
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my opinion, not a measure for the rise
in prevailing minimurm salaries.”).

he Department also considered
sotting the salary level using the 2004
method (20th percentile of full-time
salaried employees in the South and
retail] or Kantor method (10th percentile
of likely exempt employees in low-wage
regions, employment size groups, city
size, and industries}. While these
methods produced similar salaries in
2004 when the Department last revised
the salary levels, over time they have
diverged significantly and today would
resull in salaries of $577 and $657 per
week, respectively (approximately the
15th and 20th percentiles of weekly
earnings for all full-time salaried
workers). Because the Kantor method
was based on the long test duties
requirements (which limited the amount
of nonexempt work that EAP employees
could perform), the Department
concluded that the resulting salary level
was inappropriately low when paired
with the standard duties test (which was
based on the short test). For similar
reasons the Department concluded that
the 2004 method (which paired the
lower long test salary level with a
standard duties test based on the short
duties test} also resulted in an
inappropriately low salary level.

he Department further considered
sotting the standard salary level equal to
the median earnings for all full-time
wage and salaried workers combined
(i.e., not just salaried, also workers paid
by the hour). This median provides a
rough dividing line between the
generally lower-paid hourly workers
who are overtime protected and the
generally higher-paid salaried workers
who may be exempt. The national
median earnings for all full-time
workers, both wage and salary, in all
occupations and industries, and across
metropolitan and rural areas, was $776
per week (approximately the 30th
percentile of weekly earnings for all
full-time salaried workers). The
Pepartment concluded, however, that it
would not be appropriate to include the
wages of hourly workers in setting the
EAP salary threshold and that the
resulting salary level was too low to
work effectively with the standard
duties test,

The Department also considered
updating the Kantor long test salary
level of $657 1o a shart test level,
reflecting the historical relationship of
the short test to the long test which has
ranged from approximately 130 percent
to 180 percent of the long test level and
averaged approximately 150 percent.
This would result in a salary level
between $854 and $1,183 per week,
with the historical average yielding a

salary level of $979 per week. The end
points of the historical range are
approximately the 35th and 55th
percentiles of weekly earnings for ali
full-time salaried workers, respectively,
While the Department thought that
salaries throughout this historical salary
range would work apprapriately with
the standard duties test, we were
concerned that the top end of the
resulling range would be too high for
low-wage regions and industries,
particularly because employers no
longer have a long duties test to fall
back on for purpaoses of exempting
lower-salaried workers performing bona
fide EAP duties.

Finally, the Department considered
setting the standard salary equal to the
50th percentile, or median, of weekly
earnings for all full-time salaried
workers. This method would be similar
to the proposed method but would use
a higher percentile. Using the 50th
percentile would result in a standard
salary level of $1,065 per week. The
Department believes that the salary level
generated with this method would be
too high for low-wage regions and
industries, particularly in light of the
absence of a lower salary long duties
test.

When measured against inflation or
previous methods of setting the salary
levels (standard. short, and long), the
proposed salary level is within the range
that was the historical norm until the
2004 update. For instance, this level
falis well below the 1975 inflation-
adjusted short test level ($1,083 per
week) and is lower than the salary level
comparable to the average historical
ratio between the short and long test
salary ($979 per week). But the
proposed salary exceeds the inflation-
adjusted 2004 salary level and the levels
suggested by the Kantor and 2004
methods (all of which were based on the
long test salary). While, for the reasons
stated herein, none of these alternative
measures was used as a methodology to
establish the proposed salary test level,
they confirm that the 40th percentile of
weekly earnings of all full-time salaried
employees ($921) proposed by the
Department is in line with previous
upilates,

vi. Summary of Proposed Change to
Standard Salary Level

Therefore, for the reasons stated
abave, the Department proposes to
increase the standard salary level to
qualify for exemption from the FLSA
minimum wage and overlime
requirements as an executive,
administrative, or professional
employee from $455 a week 1o the
weekly earnings of the 40th percentile

of full-time salaried employees ($921 a
week). The Department reached the
proposed salary level after considering
available data on actual salary levels
currently being paid in the economy.
The Department believes that, in view of
the regulatory histary and all other
relevant considerations, using the
earnings of all full-time salaried workers
(exempt and nonexempt) as the basis for
setting the proposed salary level is
appropriate here, and setting the salary
level at the 40th percentile establishes
an apprapriate dividing line helping
differentiate between white collar
workers who are overtime-eligible and
those who are not.

The Department invites comments on
this proposed salary level and on any
alternative salary level amounts, or
methodologies for determining the
salary level, that appropriately
distinguish between overtime-eligible
white collar workers and bona fide EAP
workers. In addition, the Department
invites comments on the effectivenass of
the proposed salary level to both limit
the number of employees who pass the
EAP dutijes tests but become overtime
eligible because of the increased salary
level, and reduce the number of
employees who fail the EAP duties test
but are subject to a duties analysis and
possible misclassification by their
employers.

B. Special Salary Tests

i. American Samoa

The Department has historically
applied a special salary level test to
employees in American Samoa because
minimum wage rates in that jurisdiction
have remained lower than the federal
minimum wage. See 69 FR 22172, Prior
to July 24, 2007, industry-specific
minimum wage rates for American
Samaoa were set by a special industry
committes appointed by the
Department. See Sec. 5, Pub. L. 8730,
75 Stat. 67 (May 5, 1961). The Fair
Minimum Wage Act of 2007 replaced
this methodology with a system af
incremental increases. See Sec. 8103,
Pub. L. 110-28, 121 Stat. 188 (May 25.
2007). As amended, this law provides
that the American Samoa minimum
wage for each industry will increase by
$0.50 on Seplember 30, 2015, and
continue lo increase every three years
thereafter until each equals the federal
minimum wage. See Sec. 4, Pub, L. 112—
149, 126 Stat. 1145 {July 26, 2012). The
minimum wage in American Samoa
currently ranges from $4.18 to $5.59 an
hour depending on the industry,"! and

W Soe WHD Minimum Wage Poster for American
Samea, availablo ot http:/fwaew.dol goviwhed!
minwage/americanSamoal/ASminwugePoster pdf.
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so the disparity with the federal
minimum wage is expected to remain
for the foreseeable future. Accordingly,
the Department propases to maintain a
special salary level test for employees in
American Samoa.

Consistent with our practice since
1975, in the 2004 Final Rule the
Department set the spacial salary level
test for employees in American Samoa
at approximately 84 percent of the
standard salary test level—which
computed to $380 per week. See 69 FR
22172. The Department believes that our
approach in the 2004 Final Rule
remains appropriate given the
continued gap between American
Samoa and federal minimum wage rates.
Accordingly, the Department proposes
1o set the American Samoa special
salary level test at $774, which equals
approximately B4 percent of the
proposed standard salary level of the
40th percentile of weekly earnings for
full-time salaried workers ($921). The
Department also proposes that when the
minimum wage rate for any industry in
American Samoa equals the federal
minimum wage, the standard salary
level will then apply in full for all EAP
employees in all industries in American
Samoa,

The Department invites comments on
this special salary level proposal.

ii. Motion Picture Producing Industry

The Department currently permits
employers to classify as exempt
employees in the motion picture
producing industry who are paid at a
base rate of at least $695 per week [or
a proportionate amount based on the
number of days worked), so long as they
meet the duties tests for the EAP
exemptions. § 541.709. This exception
from the “salary basis” requirement was
created to address the *‘peculiar
employment conditions existing in the
[motion picture] industry” {18 FR 2881
(May 19, 1953)), and applies, for
example, when a motion picture
industry employee works less than a full
workweek and is paid a daily base rate
that would yield at least $695 if six days
were worked. fd. The Department has
provided this industry-specific
exception to the salary basis
requirermnent since 1953, 18 FR 3930
(July 7, 1953).

In the 2004 Final Rule the Department
increased the base rate for motion
picture industry employees by the same
percentage that the salary level tests, on
average, increased.** See 69 FR 22190.

24 Specifically, in the 2004 Final Rule the
Department increased the standard salary lovel test
by approximately 170 percent for professional
employees {from a long test salary level of $170 to

Consistent with the 2004 Final Rule
methodology, the Department propeses
to increase the required base rate
proportionally to the proposed increase
in the standard salary level test. The
Department is proposing to increase the
standard salary level by approximately
102 percent—I{rom $455 to $921.
Accordingly, in §541.709, the
Department proposes to increase the
current base rate for employees in the
motion picture industry by
approximately 102 percent-—from $695
to 51,404 per week (or & proportionate
amount based on the number of days
worked).

The Depariment invites comments on
this base rate proposal.

C. Inclusion of Nondiscretionary
Bonuses in the Salary Level
Requirement

The Department has consistently
assessed compliance with the salary
level test by Iooking only at actual
salary or fee payments made to
employees and, with the exception of
the highly compensated test, has not
included bonus payments of any kind in
this calculation. During stakeholder
listening sessions several business
represeniatives asked the Department to
include nondiscretionary bonuses and
incentive paymenls as a component of
any revised salary level requirement.
These stakeholders conveyed that
nondiscretionary bonuses and incentive
paymaents are an important component
of employee compensation in many
industries and stated thal such
compensation might be curtailed if the
standard salary level was increased and
employers had to shift compensation
from bonuses to salary to satisfy the new
standard salary level. They asserted that
such a change would have a negative
impact on the workplace and would
undermine managers' sense of
“ownership” in their organizations. A
few employer stakeholders also raised
the possibility of counting fringe
benefits and/or commissions toward the
salary level requirement.

The Department’s longstanding
position has been to allow employers to
pay additional compensation in the
form of bonuses in addition to the
required salary. § 541.604(a). However,
in recognition of the increased role
bonuses play in many compensation
systems, and as part of the Department’s

a standard test salary level of $455), and by roughly
190 percent for executive and administrative
employees (from a long test salary lovel of $155 to
a standard test salary lavel of §455). The
Departmuent averaged these two percentiles ond
increased the base rate for motion picture industry
employees by 180 percent—from $250 to $695. See
69 FR 22190.

efforts in this rulemaking to modernize
these regulations, the Department is
now considering whether to also permit
nondiscretionary bonuses and incentive
payments to count foward a portion of
the standard salary level test for the
executive, administrative, and
professional exemptions.?S Such
payments may include, for example,
nondiscretionary incentive bonuses tied
to productivity and profitability. Thus,
the Department is considering whether
compensation such as a
nondiscretionary bonus for meeting
specified performance metrics, in
combination with a minimum weekly
salary amount, may be counted in
satisfying the standard salary level test.

The Department is also considering
how to include nondiscretionary
bonuses and incentive payments as part
of the salary level test, if such a change
is implemented. Compliance with the
HCE exemption’s $100,000 total
compensation requirement is assessed
annually, and employers are permitted
to make a “calch-up” payment at or
shortly after the end of the year that
counts toward this amount. Employees
for whom the HCE exemption is claimed
must receive the full standard salary
amount, currently $455, weekly on a
salary or fee basis. See § 541.601(b}. The
Department believes that a different
approach would be needed for the
standard salary test. Because the only
compensation guaranleed to employees
far whom the employer claims the
standard EAP exemplion is the standard
salary threshold amount, the
Department believes it is important to
strictly limit the amount of the salary
requirement that could be satisfied
through the payment of
nondiscretionary bonuses and incentive
pay. The Department is considering
whether to permit such payments to
satisfy 10 percent of the standard
waeekly salary level. The Department
recognizes that some businesses pay
significantly larger bonuses and where
larger bonuses are paid, the amount
attributable toward the EAP standard
salary requirement would be capped at
10 percent of the salary level if such a
provision were adopted. The

3% The Department notes that overtime-eligible
(i.e.. nonexemypt) umployees may also receive such
honuses. Where nondiscretionary bonuses or
incentive payments are made to overtime-eligible
employees, the payments must bo inciuded in the
regular rats when calculating overtime pay. The
Department’s regulations at §§ 778,208-,210 explain
how to include nondiscretionary bonuses in the
regular rate calculation. One way to catculate and
pay such bonuses is as a percentage of the
omployuee's total earnings. Under this meothod, the
payment of the bonus includes the simultencous
payment of overtime duc on the bonus payment.
Se¢ § 778.210.



Department also believes that the time
period over which such compensation
should be considered must be limited.
Permitting bonuses o be paid as much
as a year out would significantly
undermine the crucial protection
provided by the salary basis
requirement, which ensures that exempt
workers receive a minimum level of
compensation on a consistent basis.
Accordingly, the Department envisions
that in order for employers to be
permitted to credit such compensation
toward the weekly salary requirement
employees would need lo receive the
bunus payments monthly or more
frequently. For similar reasons, the
Department is not considering
permitting employers to make a yearly
catch-up payment like under the HCE
exemption,

With these parameters in mind, the
Department seeks comments on whether
it should medify the standard
exemption for executive, administrative,
and professional employees to permit
nondiscretionary bonuses and incentive
payments to count toward partial
salisfaction of the salary level test. The
Department seeks information on what
industriss commonly have pay
arrangements that include
nondiscretionary bonuses and incentive
payments, what types of employees
typically earn nondiscretionary bonuses
and incentive payments, the types of
nondiscretionary compensation
employees receive, and to what extent
including nondiscretionary bonuses and
incentive payments as part of the salary
level would advance or hinder that
test's ability to serve as a dividing line
bietween exempt and nonexempt
einployees. The Department also seeks
comments on whether payment on a
monthly basis is the appropriate interval
for such nondiscretionary compensation
that will be credited toward the weekly
salary requirement, and whether 10
percent is the appropriate limit on the
amount of the saFary requirement that
can be satisfied by nondiscretionary
bonuses and incentive payments (with
the remaining 90 percent paid on a
salary or fee basis in accordance with
the regulations).

Consistent with the rute for highly
compensated employees (which counts
nondiscretionary bonuses toward the
total annual compensation
requirement), the Department is not
considering expanding the salary level
test calculation to include discretionary
bonuses. The Department is also not
considering changing the exclusion of
board, lodging, or other facilities from
the salary calculation, a position that it
has held consistently since the salary
requirement was first adopted.
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Similarly, the Department also declines
to consider including in the salary
requirement payments for medical,
disability, or life insurance, or
conlribulions to retirement plans or
other fringe benefits. See
§541.601(b){(1). The Departiment is also
concerned it would be inappropriste to
count commissions toward the salary
level requirement, as employees who
earn commissions are usually sales
employees who—with the exception of
outside sales employees—are generally
unable to satisfy the standard duties test
(which is more stringent than the HCE
duties test) for the EAP exemptions.
However, the Department seeks
comments on the appropriateness of
including commissions as part of
nondiscrationary bonuses and other
incentive payments that could partially
satisfy the standard salary level test.

D, Highly Compensated Employees

In the 2004 Final Rule, the
Department created a new highly
compensated exemption for EAP
employees. Section 541.601(a) provides
that such employees are exempt if they
earn at least $100,000 in total annual
compensation and customarily and
regularly perform any one or mare of the
exempt duties or responsibilities of an
executive, administrative, or
professional emplaoyee. Section
541.601(b)(1) states that employees must
receive at least $455 per week on a
salary or fee basis, while the remainder
of the total annual compensation may
include commissions, nondiscretionary
bonuses, and other nondiscretionary
compensation. It also clarifies that total
annual compensation does not include
board, lodging, and other facilities, and
does not include payments far medical
insurance, life insurance, retirement
plans, or other fringe benefits. Pursuant
to §541.601(b)(2), an employer is
permitted to make a final payment
(catch-up pay) during the final pay
period or within one month after the
end of the 52-week period to bring an
employee's compensation up to the
required level. If an employee does nol
work for a full year, §541.601(h}(3}
permits an employer to pay a pro rala
portion of the required annual
compensation, based upon the number
of weeks of employment (and one final
payment may be made, as under
paragraph (b){2), within one month for
employees who leave employment
during the year).

In the 2003 NPRM, where the HCE
test was first introduced, the
Department had proposed to require
total annual compensation of at [east
$65,000. The Department stated that,
“[tlo determine an appropriate salary

level for highly compensated
employees, the Department looked 1o
points near the higher end of the current
range of salaries and found that the top
20 percent of all salaried employees
earned above $65,000 annually. This
level is consistent with setting the
proposed standard test salary level at
the bottom 20 percent of salaried
employees.” 68 FR 15571. However, in
the 2004 Final Rule, the Department
recognized that the required
compensation level had to "be set high
enough to avoid the unintended
exemption of large numbers of
employees—such as secretaries in New
York City or Los Angeles—who clearly
are outside the scope of the exemptions
and are entitled to the FLSA’s minimum
wage and overtime pay provisions.” 69
FR 22174. Therefore, the Department
increased the required annual
compensation to $100,000, to “address
commenters’ concerns regarding the
associated dulies test, lhe possibility
that workers in high-wage regions and
industries could inappropriately lose
overtime protection, and the effect of
future inflation.” fd. at 22175.

The Department set the level at
$100.000 because our experience
demonstrated that

virtually every salaried *“white collar”
oemployee with a total annual compensation
ol $100,000 per year would satisfy any duties
test. Employeas earning $100,000 or moro per
year are at the very lop of today's cconomic
ladder, and setting the highly compensated
test at this salory Jevel provides the
Department with the confidence that, in the
wards of the Weiss report: “in the raro
instances when these employees do not meet
all other requirements of theo regulations, a
delermination that such employees are
oxempt would not defeal the objectives of
section 13(n)(1) of the Act.”

Id. at 22174 (quoting Weiss Report at
22-23). The Department further noted
that **[o|nly roughly 10 percent of likely
exempt employees who are subject to
the salary tests earn $100,000 or mare
per year,” which the Dapartmant noted
was “‘broadly symmetrical with the
Kantor approach of setting the
minimum salary level for exemption at
the lowest 10 percent of likely exempt
employees. In contrast, approximately
35 percent of likely exempt employees
subject to the salary tests exceed the
proglosed $65,000 salary threshold.” Id.
The Department continues to believe
that an HCE test for exemption is an
appropriate means of testing whether
highly compensated employees qualify
as bona fide executive, administrative,
or professional employees. In the 2004
Final Rule, the Department concluded
that the requiremeni for $100,000 in
total annual compensation struck the
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right balance by matching a much
higher compensation level than was
required for the standard salary lavel
test with a duties test that was more
flexible than the standard duties test,
thereby creating a bright-line test that
allowed only appropriate workers to
qualify for exemption. See 69 FR 22174.
This total annual compensation
requirement was set more than four
times higher than the standard salacy
requirement of $455 per week, which
totals $23,660 per year. Id. at 22175.
Such a balancing of a substantially
higher compensation requirement with
a minimal duties test still is appropriate,
so long as the required annual
compensation threshold is sufficiently
high to ensure that it covers only
employees who "have almost invariably
been found to mest all the other
requirements of the regulations for
exemption.” Id. at 22174,

Therefore, the Department proposes to
increase the total annual compensation
required by §541.601 in order to ensure
that it remains a meaningful and
appropriate standard when matched
with the minimal duties test. Just as
with the standard salary level test, it is
imperative to increase the compensation
level that was established more than ten
years ago to ensure that it continues to
allow for the exemption of only bona
fide exempt employees. Over the past
decade, the percentage of salaried
employees who earn more than
$100,000 annually has increased
substantially to approximately 17
percent of full-time salaried workers.
Accordingly, the Department proposes
to increase the total annual
compensation requirement to the
annualized weekly earnings of the 90th
percentile of all full-time salaried
workers ($122,148). As discussed earlier
with respect to the standard salary level,
the Department is proposing lo set the
annual compensetion requirement as
the annualized value of a percentile of
weekly earnings of full-time salaried
workers rather than a specific dollar
amount because we believe it serves as
a better proxy for distinguishing those
white collar workers who meet the
requirements of the HCE exemption.
Consistent with the current regulations,
the Department also proposes that at
least the standard salary requirement
must be paid on a salary or fee basis. %
The Department is not proposing any

a Should the Department implement in the final
rule resulting frem this proposed rule a provision
allowing employers to takoe a credit against the
standard salary level for nondiscretionary bonuses
paid to the employes, that credit would not be
applicable in determining compliance with the
standard salary requirement for HCE workers.

changes to the HCE duties test created
in 2004.

The Department beligves that the 90th
percentile of full-time salaried workers
is appropriale because il brings the
required compensation level more in
line with the level established in 2004;
therefore, it will ensure that, as in 2004,
the HCE exemption covers only those
employees who are at the very top of
today's economic ladder and minimizes
‘‘the possibility that workers in high-
wage regions and industries could
inappropriately lase overtime
protection.” 69 FR 22175. The proposed
$122,148 requirement also generally
corresponds 1o the increase that would
resull from updating the $100,000 level
by the amount of the increase in the
CPIl-U between 2004 and 2013 (the CPI-
U increase would result in a
compensation level of approximately
$123,000). The Department invites
comments on whether the 90th
percentile is the correct HCE total
annual compensation level and whether
the Dapartment should make any other
changes to the requirements for the use
of the HCE exemption.

E. Automatically Updating the Salary
Levels

As previously discussed, the salary
level test plays a crucial role in ensuring
that the EAP exemptions effectively
differentiate between exempt and
overlime-protected workers. But even a
well-calibrated salary level that is fixed
becomes obsolete as wages for
nonexempt workers increase over time.
Since the EAP regulations were first
issued in 1938, the Department has
increased the salary level only seven
times—in 1940, 1949, 1958, 1963, 1970,
1975, and 2004. The lapses between
rulemakings have resulted in salary
levels thal are based on outdated salary
data and thus ill-equipped to help
employers assess which employees are
unlikely to meet the duties tests for the
exemptions. During stakeholder
listening sessions several employee
advocates called on the Department to
index the EAP salary level requirement
to ensure that the revised salary test set
in this rulemaking does nat suffer the
same fate as the salary tests in the
Dexﬂrtment's frior rulemakings.

fier careful consideration of the
history of EAP salary increases and the
impact on the regulated community of
routine updating of the salary test, the
Department is proposing to modernize
the EAP exemptions by establishing a
mechanism for autemalically updating
the standard salary test, as well as the
total annual compensation requirement
for highly compensated employees. The
addition of automatic updating will

ensure that the salary test level is based
on the best available data (and thus
remains a meaningful, bright-line test),
produce more predictable and
incremental changes in the salary
required for the EAP exemptions, and
therefore provide certainty to
employers, and promote government
efficiency by removing the need to
continually revisit this issue through
resource-intensive notice and comment
rulemaking. The Department also
propaoses to update annually the special
salary level test for employees in
American Samoa and the base rate test
for motion picture industry employees,
as described infra.

The Department is considering two
alternative methodologies for annually
updating the salary and compensation
thresholds. One method would update
the thresholds based on a fixed
percentile of earnings for full-time
salaried workers, The other method
would update the thresholds based on
changes in the CPi-U. Both methods are
described in detail below and the
Department seeks comments on which
methodology would be the most
appropriate basis for annual updates to
the saﬁary and compensation thresholds.

i. History of Automatically Updating the
Salary Levels

The Department has only directly
commented twice on the subject of
automatically updating the salary level
test for the EAP exemptions. In the 1970
rulemaking, the Deparlment stated that
a comment *'propos|ing| to institute a
provision calling for an annual review
and adjustment of the salary tests . . .
appears to have some merit, particularly
since pasl practice has indicaled that
approximately 7 years elapse between
amendment of the salary level
requirements.” 35 FR 884. Despite
recognizing the potential value of this
approach, the Department ultimately
determined that “such a proposal will
require further study.” fd. In the 2004
Final Rule the Department declined to
adopt commenter requests for automatic
increases to the salary level, reasoning
in part that “the salary levels should be
adjusted when wage survey data and
other policy concerns support such a
change" and that “'the Department finds
nothing in the legislative or regulatory
history that would support indexing or
automatic increases.” 69 FR 22171,
Although the Department acknowledged
the lack of historical puidance related to
the automatic updating of salary levels,
in the 2004 Fina! Rule we did not
discuss the Department’s authority to
promulgate such an approach through
notice and comment rulemaking. Rather
than explore in greater depth whether
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automatic updates to the salary levels
posed a viable solution to problems
created by lapses between rulemakings,
the Depariment expressed our intent “in
the future to update the salary levels on
a more regular basis, as it did prior to
1975.” Id. As discussed below,
difficulties in achieving this goal have
led the Department to examine the
possibility of automatically updating
salary levels in grealer delail.

The lack of Congressional guidance
either supporting or prohibiting
automatic updating is unsurprising
given the origin and evolution of the
salary level test, and does not foreclose
the Department's proposal. Congress did
not specifically set forth precise criteria,
such as a salary level test, for defining
the EAP exemptions, but instead
delegated that task to the Secretary. The
Department esiablished the first salary
level tests by regulation in 1938, using
our delegated authority to define and
delimit the EAP exemptions, See 29
U.5.C. 213(a)(1). The fact that the salary
level tests were created by regulation
after the FLSA was enacted helps
oxplain why the FLSA's early legislative
history does not address the salary level
tests or methods for updating the salary
level. Despite numerous amendments to
the FLSA over the past 75 years,
Congress has continued to entrust the
Department with promulgating,
updating, and enforcing the salary test
regulations. Significant regulatory
changes since 1938 include adding a
separate salary level for professional
emplayees in 1940, adopting separate

short and long test salary levels in 1949,
and creating a single standard salary
level test and a new HCE exemption in
2004. These changes were all made
without express Congressional
guidance, and none have been
superseded by statute. Other than
directing the Department in 1990 to
include in the section 13(a)(1)
exemption regulations certain computer
employees paid at least six-and-a-half
times the minimum wage on an hourly
basis, see Sec. 2, Pub. L. 101-583, 104
Stat. 2871 (Nov. 15, 1990), Congress has
never amended the FLSA in a manner
that affects the salary level tests. It has
also never enacted limits on the
Department's ability to update the salary
levels, Just as the Department has
authority under 29 U.5.C. 213(a)(1) te
establish and update the salary level
tests, it likewise has authority to adopt
a methodology through notice and
comment rulemaking for automatically
updating the salary levels to ensure that
the tests remain effective. This
interpretation is consistent with the
well-settled principle that agencies have
autharity to " *fill any gap left,
implicitly or explicitly, by Congress.
Long Island Care at Home, Lid. v, Coke,
551 LL.S, 158, 165 {2007} (quoting
Chevron, U.S.A,, Inc. v. Natural Res.
Def. Council, Inc., 467 .S, 837, 843
(1984)).

ii. Rationale for Automatically Updating
Salary Levels

The addition of an automatic
updating mechanism will ensure that

the standard salary level and the HCE
total annual compensation requirement
remain meaningful tests for
distinguishing between bona fide EAP
workers who are not entitled to
overtime and overtime-protecied white
collar workers. Experience has shown
that the salary level lest is only a strong
measure of exempt status if it is up to
date. Left unchanged, the test becomes
substantially less effective as wages for
overtime-protected workers increase
over time. See Weiss Report at 8 (“The
increase in wage rates and salary levels
gradually weakened the effectiveness of
the present salary tests as a dividing line
between exempt and nonexempt
employees.”); see also 68 FR 22164
(explaining that 1975 salary levels had
grown outdated and wete *'no longer
useful in distinguishing between
exempt and nonexempt employees”).
For example, in 2005 18.6 million
waotkers subject to the FLSA were
potentially covered by the EAP
exemptions and in 2013 that number
had grown to 21.4 million—an increase
of 15 percent—while the number of
workers subject to the FLSA grew only
5.8 percent during that period. See
Figure A. Automatically updating the
salary leval using the most recent data
ensures that the salary level test
continues to accurately reflect current
salary conditions, This specific proposal
also helps fulfill the President’s
instruction to modernize the part 541
regulations. 79 FR 18737.
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Figure A: Employees Subject to EAP
Salary Level Requirement
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Note: This represents workers who meet either the standard or HCE
tests; it does not include workers in named occupations.

Automalically updating the salary
level will ensure that it continues to be
a reliable proxy for identifying
overtime-eligible white collar
employees, thus reducing one source of
uncertainty for employers and
employees. Regular updates to the
salary level will also prevent the more
drastic and unpredictable salary level
increases that have resulted from the
differing time periods between
rulemakings. For example, between
1940 and 2004 the time between salary
level updates ranged from five to 29
years. [n part as a result of these breaks,
long test salary level increases between
1940 and 1975 ranged from roughly five
to 50 percent, and the 2004 standard
salary level test represented an average
180 percent increase from the 1975 long
test salary levels. Automatically
updating the standard salary level test
will ensure that future salary level
increases occur at regular intervals and
at more even increments.

The Department recognizes that
instituting & mechanism for
automatically updating the salary level
is a change to the part 541 regulations.
As explained in the 2004 Final Rule, the
Department’s reluctance to institute
automatic updating was tied in part to

our preference for issuing new salary
level regulations when new wage survey
data necessitated such action. 69 FR
22171. However, a review of salary test
history shows that the Department has
updated the salary level only once since
1975, and has gone nine or more years
between updales on several occasions.
‘This history underscores the difficulty
in maintaining an up-to-date and
effective salary level test, despite the
Department's best intentions.
Competing regulatory priorities, overall
agency workload, and the time-intensive
nature of notice and comment
rulemaking have all contributed to the
Department's difficulty in updating the
salary level test as frequently as
necessary to reflect changes in workers’
salaries. These impediments are
exacerbated because unlike most
regulations, which can remain both
unchanged and forceful for many years
if not decades, in order for the salary
level test to be effective, frequent
updates are imperative to keep pace
with changing employee salary levels.
Confronted with this regulatory
landscape, the Department believes
aulomatic updating is the mast viable
and efficient way to ensure that the
standard salary level test and the HCE

total annual compensation requirement
remain current and can serve their
intended function of helping
differentiate between white collar
workers who are overtime-eligible and
those who are not.

iii. Propasal for Automatic Updating of
the Standard Salary Level Test

The Department proposes to insert a
new provision in the regulations in the
Final Rule that will establish a set
methodology for recalculating the
required salary level annually. The
Department is not proposing specific
regulatory text because it has not chosen
the updating methodology and is
instead seeking comments on two
alernatives—using a fixed percentile of
wage earnings or using the CPI-U. In the
1970 rulemaking, the Department
recognized the potential merit of
automatically updating the salary level
test, but determined that such action
would “require further study.” 35 FR
884. The Department has now examined
a range of possible updating
methodologies and concluded, for the
reasons stated herein, that either
maintaining the standard salary level at
the 40th percentile of weekly wages of
all full-time salaried warkers or
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updating the standard salary threshold
based on changes in the CPI-U would
maintain the effectiveness of the salary
level in distinguishing overtime-eligible
white collar salaried employees from
those who may be exempt. Regardless of
the updating method used, the
Department proposes to publish the
revised salary and compensation levels
annually using the most recent data as
determined and published by BLS. The
Departmeni will publish a notice with
the new salary level in the Federal
Register, as well as on the WHD Web
site, at least sixty days before the
updated rates would become effective.
Should the Department choose to make
any changes to the updalting
methodology in the future, such changes
would require notice and comment
rulemaking,

1. Fixed Percentile Approach to
Automatically Updating the Standard
Salary Level

The “fixed percentile’” approach
would permit ihe Department to reset
the salary level test by applying the
same methodology proposed in this
rulemaking fo update the standard
salary level. As explained at length in
section V.A. of this preamble, the
proposed salary level test methodology
closely tracks prior rulemakings, with a
few adjustments drawn from the
Department's long history of
administering the part 541 regulations.
The chosen populatian—all full-time
salaried workers—represents the
broadest pool of workers who could
potentially be denied overtime pay as
bona fide EAP workers. The BLS data
for this pool is readily available and
transparent (all full-time salaried
workers in the CPS data set are
included), and at the 40th percentile
level is representative of those
employees who may be hona fide
executiva, administrative or
Ilrofessionﬂl workers. The Department
has proposed raising the salary
percentile to the 40th percentile in part
to reflect our conclusion that the 20th
percentile figure used in the 2004 Final
Rule did not fully account for the
elimination of the more stringent long
duties test; by updating the lang—rather
than the short—test salary level, and
effectively pairing it with the less
rigorous short duties test, we
inadvertently made the exemptions
over-inclusive and increased the risk of
misclassification. The proposed salary
level percentile reflects the
Department'’s best estimate of the
appropriate line of demarcation belween
exempt and nonexempt workers, and
maintaining the salary level at the 40th
percentile by updating it annually
would ensure that the salary level test

continues to fulfill its intended purpose.
Further, because annual salary lever
updates would be based on actual
salaries that employers are currently
paying, it is consislent with the
methodology the Department has used
in prior rulemakings when setting the
required salary level.

ther factors make the fixed
percentile approach well-suited for
nutomatic updating. For example, on a
quarlerly basis, BLS publishes a table of
deciles of the weekly wages of full-time
salaried weorkers, calculated using CPS
data,*? which would provide employers
with information on changes in salary
levels prior to the annual updates.
While employers may be more familiar
with the CPI-U, the quarterly
publishing of weekly earnings deciles
would provide employers with
information on changes in wages and
allow them to plan for changes in the
salary threshold. The Department would
be able to update the salary level test
annually using this published BLS table,
without modilying the data in any way
or otherwise engaging in complex data
analysis. This transparent process
would further the President’s
instruction lo simplify and modernize
the part 541 regulations. It would also
ensure that salary level updates occur in
a manner established in the regulations
and, thus, do not require additional,
time-consuming notice and comment
rulemaking. Additionally, maintaining
the standard salary level test at the 40th
percentile would ensure that increases
in overtime-protected employes salarias
do not render the salary level threshold
obsolete; such increases have lessened
the effectiveness of the salary level test
in the past when they were not
promptly recognized. For all of these
reasons, the Depariment believes that
automatically updating the standard
salary level test annually by maintaining
the salary level at the 40th percentile of
weekly earnings for all full-time salaried
workers would ensure the standard
salary level remains a meaningful test
for distinguishing between overtime-
protected and polentially exempt white
collar employees.

2. Automatically Updating the Standard
Salary Level Using the CP1-U

The Department could also
automatically update the salary level
test based on changes to the CPI-U—a
commonly used economic indicator for
measuring inflation. The CPI-U
calculates inflation by measuring the
average change over time in the prices
paid by urban consumers for a set basket

A7 http-fiwww bls gov/cps/research_series_
earnings_nonhourly_workers.htm.

of consumer goods and services.” The
CPI-U is the “broadest and most
comprehensive” of the many CPI
statistics calculated by BLS, and is
published monthly,s®

The Department has generally
discussed inflation adjustments in the
context of determining how to raise the
salary level from a prior rulemaking, not
as a method for ensuring the salary
level's ongeing effectiveness. The
Department has expressed concern in
prior part 541 rulemakings with setting
a new salary level test by using
inflationary indicators to update the
prior salary level. These sentiments
were first raised in 1949 in the Weiss
Report, which considered and rejected
proposals to use cost-of-living increases
to update the 1940 salary levels. Weiss
Report at 12. More recently, in the 2003
NPRM the Department considered
whather 1o calculate the new salary
level by adjusting the 1975 salary levels
for inflation, and expressed concern that
the 1975 figure was a potentially
inaccurate benchmark and that an
inflation-based adjustment would not
account for changes in working
conditions over the preceding 28 years.
See 68 FR 15570. We also noted in the
2003 NPRM that setting the salary level
based on inflation was inconsistent with
the Department’s past practice of
looking at actual salaries and incomes,
not inflation-adjusted amounts, id., and
we expressed concern in the 2004 Final
Rule that this approach “could have an
inflationary impact or cause job losses."
69 FR 22168.

Although the Department
acknowledges these prior concerns
regarding whether the CPI-U will
accurately track the actual salaries and
incomes, we believe that using the CPI-
U to update the proposed salary level,
which will be set using current data on
wages being paid to full-time salaried
workers, would ensure that the salary
level remains a useful 100l for
distinguishing between overtime-
eligible white collar employees and
those who may be exempt. Many of the
concerns raised in prior rulemakings are
less troublesome here because the
Department is only proposing ta use the
CPI-U to automatically update the
proposed salary level going forward; it
is not being used to update the salary
from its 2004 level. The related
concerns about using an outdated salary
level as a baseline for inflation-based
adjustments, and the inability of
inflation-based indicators to account for
changes in working conditions, are not
cause for concern in the context of

M Jittp-{/stats bis.govicpifcpifoq.htm,
Ak "d‘
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automatically updating a newly set
salary level going forward. The
proposed salary lavel provides the most
appropriate baseline to subsequently
update using the CPI-U, and year-ta-
year changes in working conditions
should be negligible (especially
compared to the changes between 1975
and 2004). While the Department
considers it unlikely that cumulative
changes in job duties, compensation
practices, and other relavant working
conditions would undermine
application of the CPI-U over an
extended period of time, should such
changes occur the Department could
adjust the salary level test through
notice and comment rulemaking.

The Department expressed concern in
the 2003 NPRM about the effect that
adjusting the 1975 salary levels for
inflation "would have on certain
segments of industry and geographic
areas of the county, particularly in the
retail industry and in the South, which
tend to pay lower salaries.” 68 FR
15570. In the 2004 Final Rule the
Department explained that these
concerns applied “equeally when
considering automatic increases to the
salary levels” and declined to adopt
commenter requests to institute a
mechanism for automatically updating
the salary level. 69 FR 22171-72,

The Depariment continues to believe
that any automatic updating mechanism
must adequately prolect low-wage
industries and geographic areas.
However, two related factors have led
the Department to conclude that
updating the salary level using the CPI-
U would not harm vulnerable business
sectors or have other negative economic
effects. First, the Department's proposal
lo set the salary level test at the 40th
percentile of the salaries of all full-time
salaried workers already accounts for
and protects low-wage industries and
geographic areas. In choosing to set the
salary level as a percentile of full-time
salaried workers, the Department set the
salary level at the 40th percentile rather
than a higher percentile to account for
low-wage regions and industries.
Second, the Department has analyzed
the historical relationship between the
40th percentile benchmark and the CPI-
U, and determined that the data does
not substantiate the Department's past
concerns aboul the likely effects on low-
wage regions and industries of updating
the salary level test using an inflation-
based updating mechanism.

As discussed in section VILE,, the
CPI-U has [argely tracked the earnings
rates of the 40th percentile of weekly
wages of full-time salaried workers, The
two updating methodologies are thus
expected to produce roughly equivalent

salary growth in the future; or, put
another way, past evidence suggests that
updating the salary level using the CPI-
U would result in a comparable salary
lavel to updating using the fixed
percentile approach. Since the 40th
percenlile figure adequately protects
low-wage industries and areas, it
follows that CPI-U based updating
would do likewise, while also
maintaining the appropriate line of
demarcation between white collar
workers who are overtime-eligible and
those who are not. This congruence also
supports the conclusion that updating
the salary level using the CPI-U, as
opposed to actual salary and income
data, would not produce an appreciably
different result.

Automatically updating the salary
level test using the CPI-U would
provide a familiar and well understood
method for updating the salary level and
ensure that the real value of the salary
level does not degrade over time. The
CPI-U is commaonly applied as an
automatic updating mechanism. For
example, the Internal Revenue Service
uses the CPI-U to adjust personal tax
brackets, 26 UJ.5.C. 1(f)(3)-(5), and
multiple federal agencies use the CPI-U
to determine eligibility for a wide range
of government programs.?® And
although it was not intended to serve as
a precedent for future rulemakings, in
1975 the Departinent set salary levels
using the consumer price index, 40 FR
7092, Most importantly, given the
comparable growth rates of the 40th
percentile benchmark and the CPI-U
between 1998 and 2013, the Department
believes that updating the salary levels
using the CPI-U would maintain the
sffectiveness of the standard salary level
test,

The Department seeks comments on
both methods to update the standard
salary level test—the fixed percentile
approach and the CPI-U—including
comments on whether one approach is
better suited to maintaining the
effectiveness of the salary level lest
Additionally, the Department seeks
comments on whether to schedule
updates based on the effective date of
the Final Rule, on January 1, or some
other specified date. The Department
also seeks comments on how often
aulomatic updates to the salary level
test should occur, [n order to ensure that
the salary level tests are based on the
best available data, the Department
proposes to update the salary level
annually, which will produce
predictable and incremental changes.
However, we seek comments identifying

W See hitp:/ifus org/sgplers/misc/R42000.pdf.

whether a different updating period
would be more appropriate.

v. Automatic Updates to the Special
Salary Test for American Samoa

As discussed in subpart V.B., the
Department has historically set a special
salary test for employees in American
Samoa because minimum wage rates
thete are lower than the federal
minimum wage. This gap is likely to
remain for the foreseeable future since
American Samoa's industry-specific
minimum wage rates are scheduled to
increase only every three years (Sec. 4,
Pub. L. 112-149), and as a result the
industry with the highest minimum
wage will not equal the current federal
minimum wage ($7.25 an hour} until
September 30, 2027.

Consistent with the 2004 Final Rule,
the Department is proposing to set the
special salary level for employees in
American Samoa at 84 percent of the
proposed standard salary level ($774 per
week). In future years, the Department
proposes to automatically update the
special salary level test in American
Samoa with the same frequency as the
standard salary level and to maintain
the 84 percent ratio. The Department
will publish the updated American
Samoa special salary level and standard
salary level simultaneously. Once any
industry-specific minimum wage rate in
American Samoa equals the lederal
minimum wage, the special salary level
will no longer be operative and the
standard salary level test will apply in
full to all EAP employees in all
industries in American Samoa. The
Department seeks commants on this
proposal.

vi. Automatic Updates 1o the Base Rate
for Motion Picture Industry Employees

As discussed in subpart V.B., the
Department is proposing to increase the
base rate for the motion picture industry
excaeption from the salary basis
requirement with the same frequency
and by the same percentage as the
proposed increase to the standard salary
level test. This updating method will
ensure that the base rate remains a
meaningful test for helping determine
exempt slatus for motion picture
industry employees wha work partial
workweeks and are paid a daily rate,
rather than a weekly salary. The
Department will publish the updated
base rate and the standard salary test
level simultaneously. The Department
seeks comments on this proposal,
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vii. Proposal for Automatically
Updating the Total Annual
Compensation Requirement for Highly
Compensated Employees

The Department is also proposing to
automatically update the total annual
compensation requirement for highly
compensated employees. This change is
needed lo ensure that only those who
are “‘at the vary top of [the] economic
ladder” satisfy the total annual
compensation requirement and are thus

subject to a minimal duties test analysis.

69 FR 22174, Leaving the total annual
compensation requirement at a fixed
dollar amount would risk exempting
increasingly large numbers of
employees, thus diluting the
effectiveness of the HCE total annual
compensation test and allowing
exemption of increasing numbers of
employees who do not meet the
standard duties test. Id, Only by
automatically updating the requirement
50 that it does not become obsolete can
the Department ensure that the workers
who salisfy the HCE compensation test
continue to “almost invariably . . .
meet all the other requirements’ for
exemption. Id.

The Department proposes to update
the HCE total annual compensation
requirement with the same method and
frequency used to update the standard
salary level lest—either by maintaining
the required total annual compensation
level at the annualized value of the 90th
percentile of the weekly wages of all
full-time salaried workers or by
updating the total annual compensation
requirement based on changes in the
CPI-U. As discussed with regard to the
standard salary level, either method for
updating the required compensation
would preserve what the Department
has identified as the appropriate
dividing line for the use of the minimal
duties test. The Department also
proposes to update the portion of the
tolal annual compensation that
employers are required to pay on a
salary basis (proposed o be $921 per
week) so that it continues to mirror the
standard salary requirement as it is
updated. The Department seeks
commants on both methods of updating
the HCE total annual compensation
requirement, including comments on
whether one method is better suited to
maintaining the effectiveness of the
compensation test,

F. Duties Requirements for Exemption

While the Department has long
viewed the salary level test as an initial
bright-line test for white collar overtime
eligibility, we have always recognized
the salary level test works in tandem

with the duties test. As previously
explained, the part 541 regulations set
forth three criteria that, in most
instances, must be met for an employee
to be excluded from the Act's minimum
wage and overtime pay protections.
Employees must (1) be paid on a salary
basis, (2) be paid at least a fixed
minimum salary per week, and (3) meet
certain requirements as to their job
duties.*" From the outset, examination
of the duties performed by the employee
was an integral part of the
determination of exempt status, and
employers must establish that the
employee’s “primary duty” is the
performance of exempt work in order
for the exemption to apply. Each of the
categories included in section 13{a)(1)
has separate duties requirements. From
1949 until 2004 the regulations
contained twe different duties tests for
executive, administrative, and
professional employees depending on
the salary lavel paid—a long duties test
for employees paid a lower salary, and
a short duties lest for employees paid at
a higher salary level. The long duties
test included a 20 percent limit on the
time spent on nonexempt tasks (40
percent for employees in the retail or
service industries). In the 2004 Final
Rule, the Department replaced the
differing short and long duties tests with
a single standard test for executive,
administrative, and professional
employees that did not include a cap on
the amount of nonexempt work that
could be performed.

The duties test has always worked in
conjunction with the salary requirement
to correctly identify exempt EAP
employees. The Department has often
noted that as salary levels rise a less
robust examinatian of the duties is
needed. This inverse correlation
between the salary level and the need
for an extensive duties analysis was the
basis of the historical short and long
duties tests. While the salary provides
an initial bright-line test for EAP
exemption, application of a duties test
is imperative to ensure that overtime-
eligible employees are not swept into
the exemption. While the contours of
the duties tests have evolved over time,
the Department has steadfastly
maintained that meeting a duties test
remains a core requirement for the
exemptions.+2

4t The exemptions for outside sales employees
doctors, lawyers, toachers, and compuier employees
are distinct from the other exemptions with respect
to their salary requirements,

12 Qver the yoars sinco the original EAD
regulations wete first implemented, comimenters
havo repeatedly suggosted that salary should be the
sole basis fur tho exemption. For example, at a 1949
henring, “some of the mansgement witnesses were

During the stakeholder listening
sessions held in advance of this
proposed rule, the Department heard
from employer stakeholders,
particularly in the retail and restaurant
industries, who advocaled for the need
to maintain flexibility in the duties
tests. These stakeholders stated that the
ability of a store or restaurant manager
or assistanl manager to *“pitch in” and
help line employees when needed was
a key part of their organizations’
management culture and necessary to
enhancing the customer experience.
They emphasized that the employees in
these entry-level management positions
are critically important to their
organizations and that the experience
they gain in these positions will lead to
higher level management opportunities.
Employer stakeholders universally
urged the Department not to consider
any changes to the current duties tests,
explaining that while the duties tests are
sometimes difficult to apply and may
not be perfect, employers have an
understanding of the meaning and
application of the current duties tests
and any changes might engender costly
litigation as parties try to adapt to and
interpret the new rules,

Employee stakeholders, on the other
hand, stated that the current duties
tests, particularly the 50 percent
primary duty rule of thumb
{§541.700(c)) and the concurrent duties
doctrine for executives (§ 541.106), are
insufficiently protective of employees.
In particular, they expressed concern
with cases in which the exemption has
been applied to employees who have
spent large amounts of time {sometimes
more than 90 percent) performing
nonexempt work. They asserted that
some businesses, particularly in the
retail industry, have built into their
business model having exempt store
managers perform significant amounts
of nonexempt work in order lo keep
labor costs down. These employee
stakeholders argued that where
employees are essentially required to
perform significant amounts of
nonexempt work, the employees do not,
in fact, have a primary duty of
management in any meaningful sense.

sulficiently convinced of the desirability of salary
tests to propose the adoption of a salary level as the
soln basis of exemption.” Weliss Report at 9. The
Department declined to uso salary as tho sole basis
for exemption, stating that the " Administrator
would undoubitedly be excording his authority if he
included within the definition of these torms
craftsmen, such as mechanics, carpenters, or
linatype operators, no matter how highly paid they
might be.” Woiss Report at 23. As recently as the
2004 Fina) Rule, the Department has maintained thi
wiew “that the Secretary does not have authority
undur the FLSA to adopt a ‘salary only' test for
uxemption” and rejected suggestions from smployer
groups to do so. 69 FR 22173,
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In response to this concern, a few
employer stakeholders argued that the
concurrent duties regulation already
addresses this issue by distinguishing
between exempt executive employees
who choose when to perform
nonexempt duties and nonexempt
employees who must perform duties as
they are assigned. § 541.106(a).

The Department appreciates the views
shared by employer and employee
stakehalders on this important issue.
The Department understands the
impaortance of managers “pitching in"
and leading by example. At the same
time, the Department is concerned that
employees in lower-level management
positions may be classified as exempt
and thus ineligible for overtime pay
even though they are spending a
significant amount of their work time
performing nonexempt work. The
Department believes that, at some point,
a disproportionate amouni of time spent
on nonexempt duties may call into
question whether an emplayee is, in
fact, a bona fide EAP employee. The
Department is concerned that the
removal of the more protective long
duties test in 2004 has exacerbated these
concerns and led to the inappropriate
classification as EAP exempt of
employees who pass the standard duties
test but would have failed the long
duties test. The issue sometimes arises
when a manager is performing exempt
duties less than 50 percent of the time,
but it is argued that those duties are
sufficiently important to nonetheless be
considerad the employee’s primary
duty. The issue also arises when a
manager who is performing nonexempt
duties much of the time is deamed to
perform exempt duties concurrently
with those nonexempt dulies, and it is
argued the employee is exempt on that
basis. While the regulations provide that
exempt executives can perform exempt
duties concurrently with nonexempt
duties, § 541.1086, this rule can be
difficult to apply and can lead to
varying results. Compare In re Family
Dollar FLSA Litigation, 637 F.3d 508
(4th Cir. 2011) {manager of retail chain
store considered an executive exempt
from overtime pay requirements under
the FLSA whether collecting cash,
sweeping the {loor, stocking shelves,
working with employee schedules, or
running a cash register); with Morgan v.
Family Dollar Stores, Inc., 551 F.ad
1233 (11th Cir. 2008) (store managers
not exempt executives where they spent
most of their time performing manual,
not managetial, tasks), California has
addressed this issue by requiring that
exempt EAP employees spend at least
50 percent of their time performing their

primary duty, and not counting time
during which nonexempt work is
performed concurrently. Cal. Lab. Code
Sec. 515(a), (e); see Heyen v. Safeway
Inc., 157 Cal. Rptr. 3d 280, 302 (Cal. Ct.
APIP. 2013),

aking into account the views of
stakeholders, the Department is sesking
to determine whether, in light of our
salary level proposal, changes to the
duties tests are also warranted. The
duties test must adequately protect
overtime-eligible white collar
employees who exceed the salary
threshold from misclassification as
exempt EAF employees.

The Department is proposing to set
the salary threshold at the 40th
percentile of weekly earnings of full-
tlime salaried employees. As previously
discussed, because the standard duties
test is based on the short duties test—
which was intended to work with a
higher salary level-—and the proposed
salary level is below the historic average
for the short test salary, a salary level
significantly below the 40th percentile
would necessitate a more robust duties
test to ensure proper application of the
exemption. The Department believes
that the salary level increase proposed
in this NPRM, coupled with automatic
updates to maintain the effectiveness of
the salary level test, will address most
of the concerns relaling to the
application of the EAP exemption, A
regularly updated salary level will assist
in screening out employees who spend
significant amounts of time on
nonexempt duties and for whom exempt
waork is not their primary duty.
However, the Department invites
comments on whether adjustments to
the duties tests are necessary,
particularly in light of the proposed
change in the salary level test. The
Department recognizes that duties
remain a critical metric of exempt status
and invites comment on the
effectiveness of the duties tests found in
the current regulations.

While the Department is not
propasing specific regulatory changes at
this time, the Department is seeking
additional information on the duties
tests for consideration in the Final Rule,
Specifically, the Department seeks
comments on the following issues:

A. What, if any, changes should be
made to the duties tests?

B. Should employees be required o
spend a minimum amount of time
performing work that is their primary
duty in order to qualify for exemption?
If so, what should that minimum
amount be?

C. Should the Department look to the
State of California's law (requiring that
50 percent of an emplayee’s time be

spent exclusively on work that is the
employee's primary duty) as a model? Is
some other threshold that is less than 50
percent of an employee’s time worked a
better indicator of the realities of the
workplace today?

D. Does the single standard duties test
for each exemption categary
appropriately distinguish between
exempl and nonexempl employees?
Should the Department reconsider our
decision to eliminate the long/short
duties tests structure?

E. Is the concurrent duties regulation
for executive employees {allowing the
performance of both exempt and
nonexempt duties concurrently)
working appropriately or does it need to
be modifiecflo avoid sweeping
nonexempt employees into the
exemption? Alternatively, should there
be a limitation on the amount of
nonexempt work? To what extent are
exempt lower-level executive employees
performing nonexempt work?

In addition to seeking comments on
the duties tests, the Department is also
considering whether to add to the
regulations examples of additional
accupations to provide guidance in
administering the EAP exemptions.
Employer stakeholders have indicated
that examples of how the exemptions
may a‘rply to specific jobs, such as those
provided in current §§ 541.203,
541.301(e), and 541.402, are useful in
determining exempt status and should
be expanded. The Department agrees
that examples of how the general
executive, administrative, and
professional exemption criteria may
apply to specific occupations are useful
to the regulated community and seeks
comments on what specific additional
examples of nonexempt and exempl
occupations would be most helpful to
include.

Computer Related Occupations

In further effort to provide effective
guidance to the public on the
administration of the EAP exemptions,
the Department is considering the
suggestions of employer stakeholders
from the computer and information
technology sectors to include additional
examples of the application of the EAP
exemptions to occupational categories
in computer-reiated fields. The
Department has, as a threshold matter,
reviewed the authority by which it
might include additional examples of
computer-related occupations. For the
reasons articulated in the preamble to
the 2004 Final Rule, the Department
continues to believe that we should not
expand the EAP exemption beyond the
computer exemption currently set forth
in section 13(a)(17), given the clarity
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with which Congress has set forth the
scope of that exemption.** 69 FR 22160.

owever, in the 2004 Final Rule, the
Department did add additional
examples of occupations within the
computer industry such as systems
analysts and computer programmers
which, subject 1o a case-by-case duties
analysis, might fall within the section
13(a)(1) administrative and exacutive
exemptions. §541.402, In response to
stakeholder input and as part of our
broader effort to simplify part 541, the
Department is again exploring the
possibility of listing additional
illustrative examples that typically do or
do not fall within the genecal criteria for
the three basic EAP exemptions {see
§§541.100, .200, .300), as apposed to
those falling within the computer-
specific exemption set forth in section
13(a)(17), to bring additional clarity to
employers and employees within the
computier and information technology
industries.

The Department continues to be
cognizant of the "“tremendously rapid
pace of significant changes occurring in
the information technology industry™
{69 FR 22158), and therelore requests
comiments from employer and employec
stakeholders in the computer and
information technology sectors as 1o
what additional oceupational titles or
categories should be included as
examples in the part 541 regulatians,
along with what duties are typical of
such categories and would thus cause
them lo generally meet or fail to meet
the relevant EAP exemption criteria. To
provide additional context, the
Department, as an initial matter,
expresses the view that a help desk
oparator whose responses lo routine
compuler inquiries (such as requests to
reset a user's password or address a
system lock-out) are largely scripted or
dictated by a manual that sets forth
weoll-established techniques or
procedures would not possess the
discretion and independent judgment
necessary for the administrative
exemption, nor would that individual
likely qualify for any other EAP
exemption. On the other hand, an
information technology specialist who,
without supervision, routinely

41 Although the 1990 amendmonts 1o the FLSA
afforded the Department some discrotion to
slaborale on compulter-specific exomption criteria
distinct from the standard EAP exemption criteria
(Sec, 2, Pub. L. 101-583, 104 Stat 2871 (Nov. 15.
1490)), the Departmoni concluded in the 2004 Final
Rula that, because Congress subsequontly codified
tha criteria for a computer mmployes exemption in
FLSA section 13(a}(17) (Sec. 2105(a). Pub. L. 104~
188, 110 Stat. 1755 (Aug. 20, 1996)). it would e
“inappropriate” 1o engage in further rulemaking
after Congress had spoken un the issue. 68 FR
22160

troubleshoots and repairs significant
glitches in his company’s point of sale
software for the company's retail clients
might be an example of an
administrative employee pursuant to
§541.200 as this employea's work
appears to be directly related to the
management or business aperation of
his employer or employer's customers
and requires the use of discretion and
independent judgment with respect to
matiers of significance.

VI. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRAJ, 44 U.5.C. 3501 ef seq., and its
attendani regulations, 5 CFR part 1320,
require the Department to consider the
agency's need for its infermation
collections, their practical utility, as
well as the impact of paperwork and
other information collection burdens
imposed on the public. and how to
minimize those burdens. The PRA
typically requires an agency to provide
notice and seek public comments on
any proposed collection of information
contained in a proposed rule. See 44
U.S.C. 3506{c)(2){B); 5 CFR 1320.8,
Persons are not required to respond to
the information mﬂlection requirements
until they are approved by the Office of
Management and Budget {OMB) under
the PRA. This NPRM would revise the
exisling information collection
requirements previously approved
under OMB control number 1235-0018
{Records to be Kept by Employers—Fair
Labor Standards Act) and OMB control
number 1235-0021 (Employment
Information Form) in that employers
would need to maintain records of
hours worked for more employees and
more employees may [ile complaints to
recover back wages under the overtime
pay provision. As required by the PRA,
the Department has submitted the
information collection revisions to OMB
for review in order to reflect changes
that would result from this proposed
rule were it 1o be adopted.

Summary: FLSA section 11(c)
requires all employers covered by the
FLSA to make, keep, and preserve
records of employees and of wages,
hours, and other conditions of
employment. A FLSA-covered employer
must maintain the records for such
period of time and make such reports as
prescribed by regulations issued by the
Secretary of Labor. The Department has
promulgated regulations at 29 CFR part
516 to establish the basic FLSA
recordkeeping requirements. No new
information collection requirements
would be imposed by the adoption of
this NPRM; rather, burdens under
existing requirements are expecled to
increase as more employeas receive

minimum wage and overtime
protections due to the proposed increase
in the salary level requirement. More
specifically, the proposed changes in
this NPRM may cause an increase in
burden on the regulated community
because employers will have additional
employees to whom certain long-
established recordkeeping requirements
apply (e.g., maintaining daily records of
hours worked by employees who are not
exempt from the both minimum wage
and overtime provisions). Additionally,
the proposed changes in this NPRM may
cause an initial increase in burden if
more employees file a complaint with
WHD to collect back wages under the
overtime pay requirements, We
anticipate this increased burden will
wane over time as employers adjust ta
the new rule.

Purpose and Use: WHD and
employees use smployer records to
determine whether covered employers
have complied with various FLSA
requirements. Employers use the
records to document compliance with
the FLSA, including showing
qualification for various FLSA
exemplions. Additionally, WHD uses
the Employment Information form to
document allegations of non-
compliance with labor standards the
agencif‘ administers.

Technology: The regulations prescribe
nOJ)BﬂiCUlﬂl‘ order or form of records
and employers may preserve records in
forms of their choasing provided that
facilities are available for inspection and
transcription of the records.

Minimizing Small Entity Burden:
Although the FLSA recordkeeping
requirements do involve small
businesses, inctuding small state and
local government agencies, the
Department minimizes respondent
burden by requiring no specific order or
foren of records in responding to this
information collection. Burden is
reduced on complainants by providing
a template to guide answers.

Public Comments: As part of its
continuing effort to reduce paperwork
and respondent burden, the Department
conducts a praclearance consultation
program to provide the general public
and Federal agencies with an
opportunity to commenl on proposed
and continuing collections of
information in accordance with the
PRA. This program helps to ensure that
requested data can be provided in the
desired format. reporting burden (time
and financial resources) is minimized,
collection instruments are clearly
understood, and the impact of collection
requirements on respondents can be
properly assessed. The Department
seeks public comments regarding the
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burdens imposed by the information
collections associated with this NPRM.
Commenters may send their views about
this information collection to the
Department in the same manner as all
other comments (e.g., through the
regulations.gov Web site). All comments
received will be made a matier of public
record and posted without change to
http:/fwww.regulations.gov, including
any personal information provided.

As previously noted, an sgency may
not canduct an information collection
unless it has a currently valid OMB
approval, and the Department has
submitted information collection
requests under OMB control numbers
1235-0018 and 1235-0021 in order to
update them to reflect this rulemaking
and provide interested parties a specific
opportunity to comment under the PRA.
See 44 U.S.C. 3507(d); 5 CFR 1320.11.
Interested parties may receive a copy of
the full supporting statements by
sending a wrillen request to the mail
address shown in the ADDRESSES section
at the beginning of this preamble. In
addition o having an opportunity to file
comments with the Department,
comments about the paperwork
implications may be addressed 1o OMB.
Comments to OMB should be directed
to: Office of Information and Regulatory
Affairs, Attention OMB Desk Officer for
the Wage and Hour Division, Office of
Management and Budget, Room 10235,
Washington, DC 20503; Telephone:
202-395-7316/Fax: 202-395-6974
(these are not toll free numbers). OMB
will consider all written comments that
the agency receives within 30 days of
publication of this proposed rule.
Commenters are encouraged, but not
required, to send the Department a
courtesy copy of any comments sent to
OMB. The courtesy copy may be sent
via the same channels as comments on
the ruls.

OMB and the Department are
particularly interested in comments
that:

¢ Evaluate whether the proposed
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical uliliﬂ;;

» Evaluate the accuracy of the
agency's estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

* Enhance the quality, utility, and
clarity of the information to be
collected; and

e Minimize the burden of the
collection of information on thase who
are to respond, including through the
use of appropriate automated,

electronic, mechanical, or other
technological collection techniques or
other forms of infarmation technology
(e.g., permitting electronic submission
of responses).

Total annual burden estimates, which
reflect both the existing and new
responses for the recordkeeping and
complaint process information
collections at the proposed salary, are
summarized as follows:

Type of Review: Revisions to currently
approved information collections.

Agency: Wage and Hour Division,
Department of Labor.

Title: Records to be Kept by
Employers—Fair Labor Standards Act.

OMB Control Number: 1235-0018,

Affected Public: Private sector
businesses or other for-profits, farms,
not-for-profit institutions, state, local
and tribal governments, and individuals
or households.

Estimated Number of Respondents:
3,771,434 (unaffected by this
rulemaking).

Estimated Number of Responses:
50,467,523 (6,909,600 added by this
rulemaking).

Estimated Burden Hours: 1,235,161
hours (230,320 added by this
rulemeking).

Estimated Time per Response:
Various (unaffected by this rulemaking).

Frequency: Various (unaffected by
this rulemaking).

Other Burden Cost: 0.

Title: Employment Information Form.

OMB Control Number: 1235-0021.

Affected Public: Businesses or other
for-profit, farms, not-for-profit
institutions, state, local and tribal
governments, and individuals or
households.

Total! Respondents: 38,138 (2,788
added by this rulemaking).

Estimated Number of Responses:
38,138 (2,788 added by this
rulemaking).

Estimated Burden Hours: 12,713 (930
hours added by this rulemaking).

Estimated Time per Response: 20
minutes (unaffected by this rulemaking).

Frequency: once.

Other Burden Cost: 0.

VIi. Analysis Conducted in Accordance
With Executive Order 12866,
Regulatory Planning and Review, and
Executive Order 13563, Improving
Regulation and Regulatory Review

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if the regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety

effects, distributive impacts, and
equity). Executive Order 13563
smphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility,

Under Executive Order 12866, the
Department must determine whethera
regulatory action is economically
“significant,” defined as having an
annual effect on the economy of $100
million or more, and therefore subject to
review by OMB and the requirements of
the Executive Order. This proposed rule
is economically significant within the
meaning of Executive Order 128866;
therefore, the Depariment has prepared
a Preliminary Regulatory Impact
Analysis (PRIA) in connection with this
proposed rule as required under section
G{a)(3) of Executive Order 12866, and
OMB has reviewed the rule.

A. Introduction

i. Background

The FLSA applies to all enterprises
that have employees engaged in
commerce or in the production of goods
for commerce and have an annual gross
volume of sales made or business done
of at least $500,000 (exclusive of excise
taxes at the retail level that are
separately stated); or are engaged in the
operation of a hospital, an institulion
primarily engaged in the care of the
sick, the aged, or individuals with
intellectual disabilities who reside on
the premises; a school for intellectually
or physically disabled or gifted
children; a preschool, elementary or
secondary school, or an institution of
higher education (without regard to
whether such hospital, institution ar
school is public or private, or operated
for profit or not}; or are engaged in an
activity of a public agency. See 29
U.S8.C. 203(s).

There ars two ways an employee may
be covered by the provisions of the
FLSA: (1) Enterprise coverage, in which
any employee of an enterprise covered
by the FLSA is covered, and {2)
individual coverage, in which even
employees of non-covered enterprises
may be covered if they are engaged in
interstate commerce or in the
production of goods for commerce, or
are employed in domestic secvice. The
FLSA requires employers to: (1) Pay
employees who are covered and not
exempt from the Act’s requirements not
less than the Federal minimum wage for
all hours worked and overtime premium
pay at a rale of not less than one and
one-half times the employee’s regular
rate of pay for all hours worked over 40
in a workweek, and (2) make, keep, and
preserve records of the persons
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employed by the employer and of the
wages, hours, and other conditions and
practices of employment. It is widely
recognized that the general requirement
that employers pay a premium rate of
pay for all hours warked over 40 in a
workweek is a cornerstone of the Act,
grounded in two policy objectives. The
first is ta spread employment by
incentivizing employers to hire more
employees rather than requiring existing
employees ta work longer hours,
thereby reducing involuntary
unemployment. The second policy
objective is to reduce overwork and its
detrimental effect on the health and
well-being of workers.

The FLSA provides a number of
exemptions from the Act’s minimum
wage and overtime pay provisions,
including one for bona fide executive,
administrative, and professional
employess. Such employees typically
receive more monetary and non-
monetary benefits than most blue collar
and lower-level office workers and
therefore are less likely to need the Act's
protection. Thus, Congress created the
exemption from the FLSA's minimum
wage and overtime pay protections for
employees employed in a bona fide
executive, administrative, or
professional capacity and for outside
sales employees, as those terms are
“defined and delimited’* by the
Department. 29 U.5.C. 213(a){1}. The
Department’s regulations implementing
those exemptions are codified at 29 CFR
parl 541.

For an emplayer 1o exclude an
employee from minimum wage and
overtime protection pursuant to the EAP
exemptions, the employee generally
must meot three criteria: (1) The
employee must be paid a predetermined
and fixed salary that is not subject to
reduction because of variations in the
quality or quantity of work performed
{the “salary basis test"); (2) the amount
of salary paid must meet a minimum
specified amount (the "'salary level
test”}; and (3} the employee’s job duties

must primarily involve executive,
administrative, or professional duties as
defined by the regulations (the *'duties
test”). The regulations governing these
tests have been updated periodically
since the FLSA's enactment in 1938,
most recently in 2004 when, among
other revisions, the Department
increased the salary level test to $455
per week.

As a result of inflation and the low
value of the salary threshold, the annual
value of this salary level test, $23,660
($455 per week for 52 weeks), is now
slightly below the 2014 poverty
threshold for a family of four
{824,008),** making it inconsistent with
Congress’ intent to exempt only bona
fide EAP workers, whe typically earn
salaries well above those of any workers
they may supervise and presumably
enjoy ather privileges of employment
such as above average fringe benelfits,
greater job securily, and better
opportunities for advancement. Stein
Report at 21-22,

n the 2004 Final Rule, the
Department also changed the structure
af the duties test. Between 1949 and
2004, the EAP exemptions included twa
varsions of the duties test. Assuming
that a worker was paid on a salary basis,
the exemptlions would be met if a
worker passed either a ““long” test,
which involved a more rigorous set of
duties criteria, paired with a lower
salary level, or a “short" test, which
imposed fewer duties requirements,
paired with a higher salary level. [n the
1175 update, the last befare the 2004
Final Rule, the Department set the long
test salary levels at $155 per week for
executive and administrative employees
and $170 per week for professional
employees. The short test salary level
was sot at $250 per week for all three
EAP categories. In 2004, the Department
replaced the two-test structure with a
single *'standard” duties test for each
category, which closely resembles the
former short test duties requirements,
and a single salary level test of $455 per

week based on an update of the 1975
long test salary level. The Department
also introduced a highly compensated
employee (HCE) exemption in the 2004
Final Rule, under which an employee
may be exempt if he or she passes a very
minimal duties tesl, receives at least
$455 per week paid on a salary basis,
and is highly compensated, defined in
the 2004 Final Rule as earning total
annual compensation, which may
include commissions and
nondiscretionary bonuses in addition to
a salary, of at least $100,000. The HCE
duties test is much more abbreviated
than the historical short test duties
requirements,

The premise behind the salary level
tests is that employers are more likely
to pay higher salaries to workers in bona
fide EAP jobs than to workers
performing nonexempt duties. A high
salary is considered a measure of an
employer’s good faith in classifying an
employee as exempt, because an
employer is less likely to have
misclassified a worker as exempt if he
or she is paid a high wage. Stein Report
at 5; Weiss Report at 8.

The salary level requirement was
created to identify the dividing line
distinguishing workers performing truly
exempt duties from the nonexempt
workers Congress intended to be
prolected by the FLSA's minimum wage
and overlime provisions. Throughout
the regulatory history of the FLSA, the
Department has considered the salary
level test the “best single test™ of
exempt status. Stein Report at 19, This
bright-line test is easily observed,
objective, and clear. Id.

ii. Need for Rulemaking

The salary level test has been updated
seven times since it was implemented in
1938. Table 1 presents the weekly salary
levels associated with the EAP
exemptions since 1938, organized by
exemption and long/short/standard
duties test.

TABLE 1—HISTORICAL SALARY LEVELS FOR THE EAP EXEMPTIONS

Long test
Date enacted Short test (all}
Executive Administrative Professional
1938 Teiidl s i, LT R e T R M T el g e T $30 $30 | (——
1940 .... 30 $50 850 | eoveriae
1949 .. 85 75 | 75
1958 ... o 80 95 | 95

*+The 2014 poverty threshold for a family of four
with two rolated people under 18 in tha housshold
Availnble at: bttp./foww.consus govihhesfvww/
povertyiduta/threshld/index tn.
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TABLE 1—HISTORICAL SALARY LEVELS FOR THE EAP EXEMPTIONS—Continued

Long test
Date enacted Short test (all)
Executive Administrative Professional
o7 i e e R T e R 125 125 140 200
1975 i e cesamcinsans 155 155 170 250
Standard Test
b0 T S ot P R o A e i S T R I PP e S T S $455

The standard salary level was set at
$455 per week in 2004. Following more
than ten years of inflation, the
purchasing power, or real valus, of the
standard salary level test has eroded

substantially, and as a result
increasingly more workers earn above
the salary threshold. By 2013 the real
value of the standard salary level had
declined 18.9 percent since 2004,

calculated using the Consumer Price
Index for all urban consumers (CPI-
U).45 Figure 1 demonstrates how the real
values of the salary levels have changed
since 1949, measured in 2013 dollars.

Figure |1: Real Values of the Salary Level Tests using the Long, Short, and Standard

Duties Tests, 1949-2013

$1,200 _...
s1000 2P i i A%
— 3800 tooy i
@ 73 W) W S - Short Test
g \ o AN
Sé', $600 Sy ‘\‘ LN $561 -==-Long Test
v,
% ‘\ \-&55 —— Standard
2 s400 SR 1 ¥ Test
\“ LT
Sel 8215
$200 =
e e o, 4 Z
% % 9y 9 < ;3
Note: Real values calculated using the CPI-U.

As a result of the erosion of the real
value of the standard salary level, more
and more workers lack the clear
protection the salary level test is meant
to pravide. Each year that the salary
level is not updated, its utility as a
distinguishing mechanism between
exempt and nonexempt workers
declines. The Department has revised
the levals just once in the 40 years since

4% CPl-U data available at: http.//data.bls goviegi-
bin/cpicale pl.

1975. In contrast, in the 37 years
hetween 1938 and 1975, salary test
levels were increased approximately
every five lo nine years. [n our 2004
rulemaking, the Department stated the
intention to “'update the salary levels on
a more regular basis, as it did prior to
1975," and added that “the salary lavels
should be adjusted when wage survey

data and other policy concerns support
such a change.” 69 FR 22171.

The real value of the salary level test
has fallen substantially both when
measured against its 2004 level and the
1975 levels. If the standard EAP salary
level established in 2004 had kept up
with inflation (measured using the CPI-
U), it would be $561 per week in 2013
dollars, a 23.3 percent increase relative
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to ils current level, If the EAP salary
level for the short test established in
1975 had kept up with inflation, it
would be $1,083 per week, a 137.9
percent increase relative to the currant
salary lavel,

In order to restore the value of the
standard salary level as a line of
demarcation between those workers for
whom Congress intended to provide
minimum wage and overtime
protections and those workers who may
be performing bona fide EAP duties, and
to maintain its continued validity, the
Department proposes 1o set the standard
salary level equal to the 40th percentile
of weekly earnings for all full-time
salaried workers. Based on 2013 salary
data,*¢ this is equivalent to a standard
salary level of $921 per week. The
Department also proposes to
auwlomatically update the standard
salary level annually in the future.
Furthermore, the Department proposes
to set the HCE compensation Jevel at the
90th percentile of annualized weekly
earnings for full-time salaried workers,
equivalent to $122,148, and to update
the level annually in the future.
Automatic updating would preserve the
value of these earnings thresholds,
eliminate the volatility associated with
previous changes in the thresholds, and
provide certainty for employers with
respect 1o future changes. It would also
simplify the updating process, as the

Department would simply publish a
notice in the Federal Register of the
updated salary and compensation
thresholds on an annual basis, and
additional notice and comment
rulemaking to adjust the salary and
annual compensation thresholds would
not be necessary unless the Department
determined in the future that the
methodology for setting the standard
salary or the HCE total compensation
levels needed to be adjusted.

iii. Summary of Affected Workers,
Costs, Benelits, and Transfers

The Department estimated the
number of affected workers and
quantified costs and transfer payments
associated with this proposed
rulemaking.*? All estimates are based on
analysis of the Current Population
Survey (CPS), a monthly survey of
60,000 households conducted by the
11.5. Census Bureau. In 2013, there were
an estimated 144.2 million wage and
salary warkers in the United States, of
whom 128.5 million wers subject to the
FLSA and the Department’s
regulations.# 4 Of thase 128.5 million
workers, the Department estimates that
43.0 million are white collar salaried
employees who may be affecled by a
change to the Depariment’s part 541
regulations and are not covered by
another {(non-EAP) exemption.5?5! The
remaining 85.5 million workers include

TABLE 2—PROPOSED SALARY LEVELS

blue collar warkers, workers paid on an
hourly basis, and workers aligible for
another (non-EAP) overtime exemplian,
These workers were excluded because
they will generally not be affected by
this proposed rulemaking. Of the 43.0
million workers discussed above, the
Department estimates that 28.5 million
are exempl from the minimum wage and
overlime pay provisions under the part
541 EAP exemplions, while 14.4 million
do not satisfy the duties tests for EAP
exemption and/or earn less than $455
per week.5* However, of the 28.5
million EAP exempt workers, 7.1
million were in “named occupations'
and thus need only pass the duties tests
to be subject to the standard EAP
exemptions.®? Therefore, these workers
were not considered in the analysis,
leaving 21.4 million EAP exempt
workers potentially affected by this
proposed rule.

The Department proposes to increase
the standard salary level from $455 per
week to the 40th percentile of weekly
earnings for all full-time salaried
workers, which translates to $921 per
week, an increase of $466 over the
current level {Table 2).534 The
Department also proposes to increase
the HCE annual compensation level to
the 90th percentile of annualized
weekly earnings for full-time salaried
workers, which translates to $122,144
annually.

Total increase
Current satary | Proposedsal- | "< 7eEesE
Salary level lavel ary level $ %
Standard BXOMPION _.;.., i o esiomsusensisiss gossssianssos s diassiisivesr saaifsve sofssassnnsas $455/week $921/week 466 102.4
HCE exemplion ... o i i Bl seoiot s kbbb v so i 100,000/year 122,148/year 22,148 221

The Department also proposes to
annually update the standard salary
level to ensure the ongoing effectiveness
of the salary level as a means of
delimiting workers who should not fall
within the EAP exemption. Similarly,
the Dopartment proposes 1o annually

+ Linless otherwiso noted, the Department reliod
urun 2013 data in the development of tho NFRM.
The Departmant will update the data used in the
Final Rule resulting from this proposal,

17 Because the Department has not proposed
specific changes to the duties tests, polentinl
changes tu the duties tests are not included in this
RIA. However, the Dopartment discusses a potential
mathodology for determining the impact of any
changes to the duties test in section VILF,

*"Data on wage and salaty workors are from the
CPS. series ID: LNUD200000D,

" Workars not covered as employves by tho FLSA
and/or the Departiment’s regulations include:
members of the military, wnpaid volunteers, the
selF-employed, many religious workers, nand must
federnl employees. The numbur of workers coverml

update the HCE total annual
compensation level to ensure the
effectiveness of the annual
compensation requirement as a test far
which employees should be subject to
the minimal duties test for the HCE
exemption,

hy the FLSA was estimated using the CPS Merged
Outgoing Rotation Group (MORG) data.

30 Ay discussed ininore detail later, the
Department used pooled data from 2031-2013 to
tepresent the 201] population in order to increase
sample sizo, and thus thy granutarity of results.

3 As discussed later, the Dopartment excluded
from this analysis cortain workers for whom their
omployer could claim a non-EAP exemption from
the FLSA's minimum wage and overtime pay
provisions, and certain workers for whom the
employer could claim an avertime pay exemplion.
For simplicity. the Dupartment refors to these
exemptions as othor (nen-EAP) exeinptions.

¢ Here and elsewhere in this analysis, numbers
are raported at varying levels of aggregation. and uro
gonarally reunded to a single decimal point.

In Year 1, an estimated 4.6 million
warkers would be alfected by the
increase in the standard salary level test
(Table 3). This figure consists of
currently EAP-exempl workers who
earn at least $455 per week but less than
the 40th percentile ($921) of all full-

However, calculations ar performed using axact
numbers. Thuerefore, as inthis cass, soma numbers
my net match the reported total or the caleulution
shown du to rounding of componsnts.

51 Workers not subject to the EAD salary loval test
include teachers, acadeinic administrative
personnel, physiciens, lawyers, judges, and outside
sulus workurs.

54 The BLS data set wsed for this rulemaking
consists of carnings for all full-time (definod as at
least 35 hours per week) non-hourly paid
employees. For the purpose of this rulemaking. the
Depattment considers data representing
compensation paid to non-hourly workers to be an
appropriate proxy for compensation paid to salaried
workers,
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time salaried workers. Additionally, an
estimated 36,000 workers would be
affected by the increase in the HCE
compensation test. In Year 10, with

automatic updating, between 5.1 and 5.6
million workers are projected to be
affected by the change in the standard
salary level test and between 33,000 and

42,000 workers affected by the change
in the HCE total annual compensation
test, depending on the updating
methodology used.

TABLE 3—ESTIMATED NUMBER OF AFFECTED EAP WORKERS, TEN-YEAR PROJECTIONS WITH AND WITHOUT AUTOMATIC

UPDATING
Without automatic updating Updated with fixed per- Updated with CPi-U
Affected EAP workers (1,000s) @ centiles T -
Year 1 Year 10 Year 1 Year 10 Year 1 Year 10
|
Standard eXemplion ..o cmesmsms s 4,646 2,685 4,646 5,568 4,646 5,062
HCE EXEMIPUOM «oviivarer riniasnensiimastrisssmsssissirasssisisnsmninsins 36 7 36 42 36 | 33

o Estimated number of workers exempt under the EAP exemptions who would be entitied to overtime protection under the proposed salary lev-
els (if their weekly eamings do not increase to the proposed salary levels).

Three direct costs to employers are
quantified in this analysis: {1)
Regulatory familiarization costs; (2)
adjustment costs; and (3) managerial
costs. Regulatory familiarization costs
are the costs incurred to read and
become familiar with the requirements
of the rule. Adjustment costs are the
costs accrued to determine workers’
new exemption statuses, notify
employees of policy changes, and
update payroll systems. Managerial
costs associated with this proposed
rulemaking occur because hours of
workers who are newly entitled to
overtime may be more closely
scheduled and monitored to minimize
or avoid paying the overtime premium.

The costs presented here are the
combined costs for both the change in
the standard salary level test and the
HCE annual compensation level (these

will be disaggregated in section
VILD.iv.). With updating, total average
annualized direct employer costs were
estimated to be between $239.6 and
$255.3 million, assuming a 7 percent
discount rate; hereafter, unless
otherwise specified, average annualized
values will ﬂe presented using the 7
percent real discount rate (Table 4).
Deadweight loss (DWL) is also a cost but
not a direct employer cost. DWL is a
function of the difference between the
wage employers are willing to pay for
the hours lost, and the wage workers are
willing to take for those hours. In other
words, DWL represents the decrease in
total economic surplus in the market
arising from the change in the
regulation. Average annualized DWL
was estimated to be between $9.5 and
$10.5 million, depending on updating
methodology.

In addition to the direct costs, this
proposed rulemaking will also transfer
income from employers to employees in
the form of wages. Average annualized
transfers were estimated to be between
$1,178.0 and $1,271.4 million,
depending on updating methodology.
The majority of these transfers are from
employers to affected EAP workers who
become overtime protected due to
changes in the EAP regulations.

Employers may incur additional costs,
such as hiring new workers. These other
costs are discussed in section VILD.iv.5.
Another potential impact of the rule’s
proposed increase in the salary
threshold is a reduction in litigation
costs, Other unquantified transfers,
costs, and benefits are discussed in
section VILD.vii.

TABLE 4—SUMMARY OF REGULATORY COSTS AND TRANSFERS, STANDARD AND HCE SALARY LEVELS WITH AUTOMATIC

UPDATING
[Miltions 20133)

Automatic ' Future years< Average annualized value
Cost/transfera updalin% Year 1 —_—

method Year 2 Year 10 3% real rate = 7% real rale
Direct @mplOYer COSES ....cuiiicrimmiisssimesnnnene | PerCeNile ... $592.7 $188.8 $225.3 $248.8 $255.3
CPI-U .......... 592.7 | 181.1 | 198.6 232.3 239.6
Transfers @ ... s | PErCERtIE L. 1,482.5 1,160.2 | 1,339.6 1,271.9 1,271.4
CPI-U ..ocrvn | 1,4825 | 1,126.4 1,191.4 +1,173.7 1,178.0
DWL i ienismsimmmissimisisinnssitomss motsissssmmsesinsienmssnesniom | POFCENALE ... | 74 | 10.8 1.2 10.5 10.5
CPI-U .......... 74 | 10.3 | 9.7 9.6 9.5

2 Cosis and transfers for aifecied workers passing the standard and HCE tests are combined.
bThe percentile method sets the standard salary level at the 40th percentile of weekly earnings for full-time salaried workers and the HCE

com|

cThese costs/transfers represent a range over the nine-year span.
dThis is the net transter from employers to workers. There may alsc be transfers of hours and income from some workers to other workers.

iv. Terminology and Abbreviations

The following terminology and
abbreviations will be used throughout
this Regulatory Impact Analysis (RIA).

Affected EAP workers: The population
of potentially affected EAP workers who
either earn between $455 and the
proposed salary level of the 40th

percentile of weekly earnings ($921) or
qualify for the HCE exemption and earn
between $100,000 and the 90th
percentile of earnings ($122,148

nsation level at the 90th percentile, The CPI-U methed adjusts both levels based on the annual percent change in the CPI-U.

annually). This is estimated to be 4.7
million workers.55

55 Setting the standard salary lovel at the 10th
percentile is estimated to affect 4,646,000 workers
See Table 3. Additionatly, 36,000 workers are
potontially affected by tho change in the HCE
exemption’s total compensation lavel. 1d.

Continuel
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BLS: Bureau of Labor Statistics.

CPI-U: Consumer Price Index for all
urban consumers.

CPS: Current Population Survey.

Duties test: To be exempt from the
FL5A’s minimum wage and overtime
requirements under section 13{a)(1). the
employee's primary job duty must
involve bona fide executive,
administrative, or professional duties as
defined by the regulations. The
Department distinguishes among four
such tests:

Standard duties test: The duties test
used in conjunction with the standard
salary level test, as set in 2004 and
applied to date, to determine eligibility
for the EAP exemptions. It replaced the
short and long tests in effect from 1949
to 2004, but its criteria closely follow
those of the formar short test.

HCE duties test: The duties test used
in conjunction with the HCE
compensation level test, as set in 2004
and applied lo date. to determine
eligibility for the HCE exemption. It is
much less stringent than the standard
and short duties tests to reflect that very
highly paid employees are much more
likely to be properly classified as
exempt.

Long duties test: One of two duties
tests used from 1949 until 2004; this
more restrictive duties test had a greater
number of requirements, including a
limit on the amount of nonexempt work
that could be performed, and was used
in conjunction with a lower salary level
test to determine eligibility for the EAP
exemptions (see Table 1).

Short duties test: One of two duties
tests used from 1949 to 2004; this less
resirictive duties test had fewer
requirements and was used in
conjunction with a higher salary level
test to determine eligibility for the EAP
exemptions (see Table 1).

DWL: Deadwsight loss; the loss of
economic efficiency that can occur
when equilibrium in a market for a good
or service is not achieved,

EAP: Executive, administrative, and
professional.

HCE: Highly compensated employee;
a category of EAP-exempt employee,
established in 2004 and characterized
by high earnings and a minimal duties
test.

MORG: Merged Outgoing Rotation
Group supplement to the CPS.

Named oceupations: Workers in
name occupations are not subject to

Accordingly, throughout this NFRM we mefer to the
total affected workers as 4.7 million (4,646,000 =
36,000, roundod to the nearest 100,000 wurkers),
However, when discussing only those workers
anffected by the change in the standurd salary level
tust, the number decreases to 4.6 million {(4,636.000.
similarly rounded).

the salary level or salary basis tests.
These occupations include teachers,
academic administrative personnel,5¢
physicians,5” lawyers, and judges.5

QOvertime Workers

Occasional overtime workers:
Workers who report they usually work
40 hours or less per week (identified
with variable PEHRUSL1 in CPS MORG)
but in the survey week worked more
than 40 hours (variable PEHRACT1 in
CPS MORG).

Regular overtime workers: Warkers
wha report they usually work more than
40 hours per week (identified with
variable PEHRUSL1 in CPS MORG).

Pooled data for 2011-2013: CPS
MORG data from 2011-2013 with
earnings inflated to 2013 dollars and
sample observations weighted to reflect
the population in 2013; used to increase
sample size,

Potentially affected EAP workers: EAP
exempt workers who are not in named
occupations and are included in the
analysis (i.e., white collar, salaried, not
eligible for another {non-EAP) overtime
pay exemption). This is estimated 10 be
21.4 million workers.

Price elasticity of demend {with
respect to wage): The percentage change
in labor hours demanded in response to
a one ?ercent change in waFes.

Real dollars (20138): Dollars adjusted
using the CPI-U to reflect the
purchasing power they would have in
2013,

Solary basis test: The EAP
exemptions’ requirement that workers
be paid on a salary basis, that is, a pre-
determined amount that cannot be
reduced because of variations in the
quality or quantity of the employee’s
work.

Salary level test: The salary a worker
must earn in order to be subject to the
EAP exemptions. The Department
distinguishes among four such tests:

Standard salary level: The weekly
salary level associated with the standard

 Academic administralive personnel {including
almissions counselars and academit: counselors)
necd to be paid either (1) the salary level or (2) a
salary that is at least equal to the entrance salary
for teachurs in tho educational establishment at
which they ure omployed {see §541.204). Entrance
salaries at the educational establishment of
employment cannot be distinguisbed in the data
and so this alternative is not considered [thus 1hese
omployees were excluded from the analysis, the
sama as was done in the 2004 Final Rule).

37 The term physician includes medical doctors
including general practiticners and specinlists,
osteopathic physicians (doclors of osteopathy).
podiatrists. dontists (dociors of dental medicinel.
and optometrists (doctors of optometry or with a
Bachelor of Science in optomnetry). §541.304(h)

 Jucdge= may not be considered “employues’
under the FLSA definition, However, since this
distinction cannot by made in the data, all judges
arg uxcluded from the analysis [the same as was
tlone in the 2004 Final Rule).

duties test that determines (in part)
eligibility for the EAP exemptions. The
standard salary level was set at $455 per
week in the 2004 Final Rule.

HCE compensation level: Workers
who meet the standard salary leval
requirement bul not the standard duties
test nevertheless are exempt if they pass
a minimal duties test and earn at least
the HCE total annual compensation
required amount. The HCE required
compensation level was set at $100,000
per year in the 2004 Final Rule, of
which at least $455 per week must be
paid on a salary or fee basis.

Short test salary level: The weekly
salary level associated with the short
duties test (eliminated in 2004).

Long test salary level: The weekly
salary level associated with the long
duties test (eliminated in 2004),

Workers covered by the FLSA and
subject to the Department’s regulations:
Includes all workers except those
excluded from the analysis because they
are not covered by the FLSA or subject
to the Department’s requirements,
Excluded workers include: members of
the military, unpaid volunteers, the self-
employed, many religious workers, and
federal employees [with a few
exceptions).5?

The Department also notes that the
terms employee and worker are used
interchangeably throughout this
analysis.

B. Methodology To Determine the
Number of Potentially Affected EAP
Workers

i. Overview

This section explains the
methodology used to estimale the
number and characteristics of workers
who are subject 1o the EAP exemptions.
In this proposed rule, as in the 2004
Final Rule, the Department estimated
the number of EAP exempt workers
because there is no data source that
identifies workers as EAP exempl.
Employers are not required to report
EAP exempt workers to any central
agency or as part of any employes or
establishment survey. The methodology
described here is largely based on the
approach the Department used in the
2004 Final Rule. 69 FR 22196-209. All
tables include estimates for 2013. Some
tables also include estimates for 2005

W Employaes of firms with annual revenue lnss
than $500,000 who are not engaged in interstate
commerce are also not covered by the FLSA.
However, these workers are not excluded from this
analysis because the Dupartment has no roliable
way of estimating the size of this worker
population, although the Departmont believes it
composes a small percent of workers. These
waorkers were also not excluded from the 2004 Final
Rule.
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(the first full calendar year after the
most recent increase to the salary level
was implemented) to demonstrate how

the prevalence of the EAP exemption
has changed from 2005 through 2013,
Figure 2 illustrates how the U.S. civilian

workforce was analyzed through
successive slages 1o estimate the number
of potentially affected EAP workers.

Figure 2: Flow Chart of FLSA Exemptions and Estimated Number of Potentially Affected

Workers, 2013

Wage and Salary
Workers

(144.2 million)

Subject to the FLSA and
the Department's
Regulations

Not Subject to the FLSA or
the Department's
Regulations

(15.7 million)

(128.5 million)

White collar, Salaried, Not
Eligible for Another (Non-
EAP) Overtime Exemption

(43.0 million)

Blue collar, Hourly, or
Eligible for Another (Non-
EAP) Overtime Exemption

{(B85.5 million)

EAP Exempt
(28.5 million)

Not EAP Exempt
(14.4 million)

Potentially
Affected

(21.4 million)

In Named
Occupation

(7.1 million)

ii. Data

The estimates of EAP exempt workers
are based on data drawn from the CPS
MORG, which is sponsored jointly by
the U.S. Census Bureau and the BLS.
The CPS is a large, nationally
representative sample of the labor force.
Households are surveyed for four
months, excluded from the survey for
eight manths, surveyed for an additional
four months, then permanently dropped
from the sample, During the last month
of each rotation in the sample (month 4
and month 186), employed respondents
complete a supplementary
questionnaire (the MORG) in addition to
the regular survey. This supplement
contains the detailed information on
earnings necessary to estimate a
worker’s exemption status.

Although the CPS is a large scale
survey, administered to 60,000
households representing the entire
nation, it is still possible to have
relatively few observations when
looking at subsets of employees, such as
exempt workers in & specific occupation
employed in a specific industry, or

workers in a specific region. To increase
the sample size, the Department pooled
topether three years of CPS MORG data
(2011 through 2013). Earnings for each
2011 and 2012 observation were inflated
to 2013 dollars using the CPI~U, and the
weight of each observation was adjusted
so that the total number of potentially
affected EAP workers in the pooled
sample remained the same as the
number represented by the 2013 CPS
MORG. Thus, the pooled CPS MORG
sample uses roughly three times as
many observations lo represent the same
total number of workers in 2013. The
additional observations allow the
Department to better estimate certain
attributes of the potentially affected
labor force.

Some assumptions had 1o be made to
use these data as the basis for the
analysis. For example, the Department
eliminated workers who reported that
their weekly hours vary and provided
no additional information on hours
worked. This was done because the
Department cannot estimate impacts for
these workers since it is unknown
whether they work overtime and

therefore unknown whether there would
be any need 10 pay for overtime if their
status changed from exempt to
nonexempt. The Department reweighted
the rest of the sample to account for this
change (to keep the same total
population estimales). This adjustment
assumes that the distribution of hours
worked by workers whose hours do not
vary is representative of hours worked
by workers whose hours do vary. The
Department believes that without more
information this is an appropriate
assumption,®® To the extent these
excluded workers are exempt, if they
tend to work more overtime than other
waorkers, then transfer payments, costs,
and DWL may be underestimated.
Conversely, if they work fewer overtime
hours then transfer payments, cosls, and
DWL may be overestimated.

84 This is justifiable becauso other employment
characteristics aro similar across these two
populations, The share of all workers whose hours
vary is 6.3 percent,
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iii. Number of Workers Covered by the
Department’s Part 541 Regulations

To estimate the number of workers
covered by the FLSA and subject to the
Department’s part 541 regulations, the
Dapartment first excluded workers who
are not protecled by the FLSA or are nol
subject to the Department's regulations
for a variety of reasons—f{or instance,
they may not be covered by, or
considered to be employees under, the
FLSA. These workers include:

¢ Military personnel,

¢ unpaid volunteers,

¢ self-employed individuals,

= clergy and other religious workers,
and

e foderal employees (with a few
exceptions described below).

Many of these workers are excluded
from the CPS MORG: members of the
military on active duty, unpaid
volunteers, and the sell-employed, For
other categaries that are not
automatically excluded from the CPS
data, such as unpaid workers, that is,

workers with zero wages and earnings
but who report being employed, the
Department has implemented measures
to screen them out,

Religious workers were excluded from
the analysis after being identified by
their occupation codes:; ‘clergy’ (Census
occupational code 2040), ‘directors,
religious activities and education’
(2050), and ‘religious workers, all other’
(2060). Most employees of the faderal
government are coverad by the FLSA
but are not subject to the Department’s
part 541 regulalions because their
minimum wage and overtime pay ars
regulated by the Office of Personnel
Management (OPM)." See 29 1U.5.C.
204(f). Exceptions exist for U.S. Postal
Service employees, Tennessee Valley
Authority employees, and Library of
Congress employees. See 29 U.5.C.
203(e)(2)(A). These covered federal
workers were identified and included in
the analysis using occupation and/or
indusiry codes.®? Employees of firms
that have annual revenue of less than

$500,000 and who are not engaged in
interstate commerce are also not
covered by the FLSA. ‘The Department
does not exclude them from the analysis
because it has no reliable way of
estimating the size of this worker
population, although the Department
believes il is a small percentage of
workers. The 2004 Final Rule analysis
similarly did not adjust for these
workers.

Table 5 presents the Department’s
estimates of the total number of
workers, and the number of workers
covered by the FLSA and subiject to the
Department’s part 541 regulations in
2005 and 2013. The Department
estimated that in 2013 there were 144.2
million wage and salary workers in the
United States. Of these, 128.5 million
were covered by the FLSA and subject
to the Department’s regulations (89.1
percent). The remaining 15.7 million
workers wers excluded from coverage
by the FLSA for the reasons described
nbove and delineated in Table 6.

TABLE 5—ESTIMATED NUMBER OF WORKERS COVERED BY THE FLSA AND SUBJECT TO THE DEPARTMENT'S PART 541

REGULATIONS, 2005 AND 2013

Sub]écl to the Department’s
Civilian regulations
R
,000s umber
{1,000s) Percent
2005 (ZaGiiiinmitiee e e vaen SRR R s ez e e 142126 122,716 86.3

s Estimate uses pooled data for 2011-2013.

TABLE 6—REASON NOT SUBJECT TO
THE DEPARTMENT'S PART 541 REG-
ULATIONS, 2013

Number
Reason {1,000s)
Totat ., 15,703
Self- emp!nyed and unpald
workers .. 12,130
Religious workers 518
Federal employees® ................. 3,057

Note: 2013 estimates use pooled data for
2011-2013.

aMost employees of the federal govemment
are covered by the FLSA but are not covered
by part 541, Exceptions are for U.S. Postal
Service employees, Tennessee Valley Author-
ity employees, and Library of Congress
employees.

iv. Number of Workers in the Analysis

After limiting the analysis to workers
covered by the FLSA and subject to the

™ Federal workers are identified in the CPS
MORG with tho closs of warker variable
PCIO1COW,

" Postal Service enaployees were {dentified with
Census industry codu 6370. Tennessce Vallay
Authority employoees were identified as fedaral

Depariment's regulations, several other
groups of workers are identified and
excluded from further analysis since
they are unlikely to be affected by this
proposed rule. These include:

* Blue collar workers,

» workers paid hourly, and

¢ workers who are exempt under
certain other (non-EAP) exemptions.

In 2013 there were 46.6 million blue
collar workers (Table 7). These workers
were identified in the CPS MORG data
using data from the U.S. Government
Accountability Office's (GAQ) 1999
white collar exemptions report ** and
the Department’s 2004 regulatory
impact analysis. Supervisors in
traditionally blue collar industries are
classified as whilte collar workers
because their duties are gensrally
managerial or administrative, and
therefore they wete not excluded as blue

workers empioyed in the electric power generation.
transmission, and distribution industry (570) and in
Kentucky, Tennessee, Mississippi. Alabama,
Georgia, Norly Caralina. or Virginia. Libzary of
Congress employens wore identified os federal
workers undor Conaus industry ‘libraries and
archives' (6770) and residing in Washington, DC.

collar warkers. In 2013, 76.1 million
workers were paid on an hourly basis.B+

Also excluded from further analysis
were workers who are exempl under
certain other (non-EAP) exemptions,
Although some of these workers may
also be exempt under the EAP
exemptions, even if these workers lost
their EAP exempt status they would
remain exempt from the minimum wage
and/or overtime pay provisions and
thus were excluded from the analysis. In
2013 an estimated 4.2 million workers,
including some agricultural and
transportation workers, were excluded
from further analysis because they were
subject to another {non-EAP) overtime
exemplion, See Appendix A:
Methodology for Estimating Exemption
Status, for details on how this
population was identified.

W1 Fair Labor Standards Act: White Collar
Exvmptions in the Modetn Work Place, GAO/
HENS-98-164, p, 3041

" The CPS MORG variable PEERNHRY is used 10
determing hourly status
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TABLE 7—ESTIMATED NUMBER OF WORKERS COVERED BY THE FLSA AND SUBJECT TO THE DEPARTMENT'S
REGULATIONS, 2005 AND 2013 {1,0005}

Reascn Excluded®
Subject to Workers Excluded T :
Year DOL's Part in the from anal- Another exemplion ©
541 Reg. analysis 2 ysis Blueﬂ(‘:ollar Hol;‘my T
AL hilLbiE, Agriculture r?ar:;a‘opnor- Cther
2005 ...k ssbrpsieniiunsizins 122,716 39,689 83,027 46,245 74,192 773 1,944 [ 1,006
2013 ... oo e 128,511 42,970 85,541 46,644 76,113 911 1,827 | 1,484

Note: 2013 estimates use pooled data for 2011-2013.
aWage and salary workers who are white collar, safaried, and not eligible for another (non-EAP)} overtime exemption.

5Numbers do not add to total due to overap.

=Eligible for another (non-EAP) overtime pay exemption,

The Dapartment excluded some of
these workers from the papulation of
potentially affected EAP workers in the
2004 Final Rule, but not all of them.
Agricultural and transportation workers
are two of the largest groups of workers
excluded from this analysis, and they
were similarly excluded in 2004.
Agricultural workers were identified by
occupational-industry combination.®»
Transpartation workers were defined as
those who are subject to the following
FLSA exemptions: section 13(b){1),
section 13(b){2), section 13(b)(3), section
13{b)(8), or section 13(b)(10). This
methodology is the same as in the 2004
Final Rule and is explained in
Appendix A. The Department excluded
911,000 agricultural workers and 1.8
million transporiation workers from the
analysis. The remaining 1.5 million
excluded workers are included in
multiple FLSA minimum wage and
overtime exemptions and are detailed in
Appendix A. However, of these 1.5
million workers, all but 28,000 are
either blue collar or hourly and thus the
impact of excluding these workers is
negligible.

or 2013 there were a total of 85.5
million workers excluded from the
analysis for the reasons denoted above.
These eliminations left 43.0 million
workers covered by the FLSA and
potentially affected by this proposed
rulemaking.

v. Number of Potentially Affected EAP
Workers

After excluding workers not subject to
the Department’s FLSA regulations and
workers who are unlikely to be affected
by this proposed rulemaking (i.e., blue
collar workers, workers paid hourly,

#[n the 2004 Final Rule all workers in
agricultural industries were excluded. 69 FR 22197,
Hure only workers also in seloct occupations wero
excluded since not all workers {o agricultural
industries qualify for the agricultural overtime pay
exemptions. This method better approximates the
true number of exempt agriculivral workers and
provides a more conservative—i.e., greater—
estimate of the number of affected workers,

workers who are subject o another
{non-EAP) overtime exemption), the
Department estimated the number of
workers for whom employers might
cleim the EAP exemptions. There are
two ways a worker can lose overtime
protection pursuant to the EAP
exemptions: the standard EAP test and
the HCE test. To be exempt under the
standard EAP test the employee must:

+ Be paid a predetermined and fixed
salary that is not subject lo reductions
because of variations in the quality or
quantity of work performed (the salary
basis test),

¢ earn al least a designated salary
amount; the salary level has been set at
$455 per week since 2004 (the salary
level test), and

« perform work activities that
primarily involve executive,
administrative, or professional duties as
defined by the regulations (the duties
tast).

The HCE test requires the employee o
pass the same standard salary basis and
salary level tests. However, the HCE
duties test is much less restrictive than
the standard duties test, and the
employee must earn al least $100,000 in
total annual compensation, including at
least 5455 per week paid on a salary or
fee basis, while the balance may be paid
as nondiscretionary bonuses and
commissions.

Hourly computer employees who earn
at least $27.63 per hour and perform
certain duties are exempt under section
13{a)(17) of the FLSA. These workers
are considered part of the EAP
exemplions but were excluded from the
analysis because they are paid hourly
and will not be affected hy this
proposed rulemaking (these workers
were similarly excluded in the 2004

analysis). Salaried computer workers are

exempt if they meet the salary and
duties tests applicable to the EAP
exemptions, and are included in the
analysis since they will be impacted by
this proposed rulemaking.

Additionally, administrative and
professional employees may be paid on
a fee basis,*® as opposed to a salary
basis, at a rate of at least the amount
specified by the Department in the
regulations. However, the CPS MORG
does nat identify workers paid on a fee
basis (only hourly or non-hourly), Thus
in the analysis, workers paid on a fee
basis are considered with non-hourly
workers and consequently classified as
“salaried” (as was gonu in the 2004
Final Rule).

Weekly earnings are also available in
the data, which allowed the Department
to identify which workers passed the
salary level tests.*” The CPS MORG data
do not capture information about job
duties. Therefore, to determine whether
a worker mel the duties test, the
Department used an analysis performed
by aofficials from the WHD in 1998 in
response to a request from the GAG.
Because WHD enforces the FLSA's
overlime requirements and regularly
assesses workers' exempt status, WHD's
representatives were uniquely qualified
to provide the analysis. The analysis
was used in both the GAO’s 1999 white
collar exemptions report %% and the
Department's 2004 regulatory impact
analysis. See 69 FR 22198,

WHD's representatives examined 499
accupational cades, excluding nine that

st Pagment on a “feo basis" ocours whare an
employoa is pald an agreed sum for a single job
regardless of the time required for its completion.
§541.605(a). Salary level test compliance for fee
basis employces is assessed by detennining whethoer
the houtly rate for work performed (i.0., the fee
poyment divided by the number of hours worked)
would total at least $455 per weok if the employee
worked 40 hours. § 541.605(h).

47 The CPS MORG varinble PRERNWA, which
measures weokly carnings, is used to identify
weskly salary. The CPS variable includes
nondiscretionary bonuses and commissions. which
do not count toward the standard salary lavel test,
This discrepancy betweon the earnings variable
used end the FLSA definition of salary mny cause
& slight averestimate of the number of workers
estimaled to mest the standard test.

4 Fair Labor Standards Act: White Collar
Exemptions in the Modern Work Plece. (1399).
GAO/HEHS-09-164. p. 4041,



38554

Federal Register/Vol. 80, No. 128/Monday, July 6, 2015/Proposed Rules

were not relevant to the analysis for
various reasons {one code was assigned
to unemployed persons whose last job
was in the Armed Forces, some codes
were assigned to workers who are not
FLSA covered, others had no
observations). Of the remaining
occupational codes, WHD's
representatives determined that 251
occupational codes likely included EAP
exempt workers and assigned one of
four probability codes reflecting the
estimated likelihood, expressed as
ranges, that a worker in a specific
occupation would petform dulies
required to meet the EAP duties tests.
The Department supplemented this
analysis in the 2004 Final Rule
regulatory impact analysis when the
HCE exemption was introduced. The

Department modified the four
probability codes for highly paid
workers based upon our analysis of the
provisions of the highly compensated
test relative to the standard duties test
(Table 8). To illustrate, WHD
reprasentatives assigned exempt
probability code 3 {o the occupation
““first-line supervisors/managers of
construction trades and extraction
workers” (Census cade 6200), which
indicates that a worker in this
occupation has a 10 to 50 percent
likelihood of meeting the standard EAP
duties test. However, if that worker
earns at least $100,000 annually, he or
she has between a 58.4 percent and 60
percent probability of being exempt
under the shorter HCE test.

The accupations identified by the
GAO in 1999 and used by the
Department in the 2004 Final Rule map
to an earlier occupational classification
scheme (the 1990 Census Occupational
Codes). Therefore, for this proposed rule
an occupational crosswalk was used to
map the previous occupational codes to
the 2002 Census Occupational Codes
which are used in the CPS MORG 2002
through 2010 dala, and to the 2010
Census Occupational Codes which are
used in the CPS MORG 2011 through
2013 data," If a new occupation is
comprised of mare than one previous
occupation, then the new occupation’s
probability code is the weighted average
of the previous occupations’ probability
codes, rounded 1o the closest probability
code,

TABLE B—PROBABILITY WORKER IN CATEGORY PASSES THE DUTIES TEST

The Standard EAP Test The HCE Test
Probability code Lower bound | Upperbound | Lowerbound | Upper bound
{percent) {percent) (percent) {percent)

1} 0 0 0
a0 100 100 100
50 90 94 96
10 50 58.4 60

4] 10 15 15

These codes pravide information on
the likelihood an employee met the
duties test but they do not identify the
waorkers in the CPS MORG who actually
passed the test. Therelore, the
Department designated workers as
exempi or nonexempt based on the
probabilities. For example, for every ten
public relations managers, between five
and nine were estimated to pass the
standard duties test (based on
prabability category 2). However. it is
unknown which of these ten workers
are exempt; therefore, the Department
must determine the status for these
workers, Exemption status could be
randomly assigned with equal
probability, but this would ignore the
earnings of the worker as a factor in
determining the probability of
exemption. The probability of qualifying
for the exemption increases with
earnings because higher paid workers
are more likely to perform the required

"*Crosswalks and methodology available at:
http.fiwww.census.gov/people/io/methodology/.

7 For the EAP exemptions, the relationship
betwesn carnings and exemption status is not lincar
unet is better rupresented with a gamman
distribution. For the HCE exemption, the
rolationship between carnings and exemption can
bt woll represunted with a linear function because
thu rolationship is linear at high salary levols (as
dutormined by the Department in the 2004 Final
Rule). Thereforo. the gamma maodel and the linear

duties, an assumption adhered to by
both the Department in the 2004 Final
Rule and the GAO in its 1899 Report.79
The Department estimated the
probability of exemption for each
waorker as a function of both earnings
and the accupation’s exempt probability
category using a gamma distribution.”?
Based on these revised probabilities,
each worker was assigned exemp! or
nonexempt status based on a random
draw from a binomial distribution using
the worker's revised probability as the
probability of success. Thus, if this
method is applied to ten workers who
each have a 60 percent probability of
being exempt, six workers would be
expected to be designated as exempt.”?
However, which particular workers are
designated as exempt may vary with
each set of ten random draws. For
details see Appendix A.

The Department estimated that of the
43.0 million workers considered in the

mode] would produce similar rosults. See 69 FR
22204-08, 22215-16.

7V Tho gamma distribution was chosen because,
during 1he 2004 revision, this non-linear
distribution best fit the data compared to the othor
non-linear distributions considered {i.c., normal
and lognormal). A gamma distribution is a genoral
statistical distribution that is based on twa
paramoters that control the scale (alpha) and shape
{in 1his context. called the rate parametor, bota).

analysis, 28.5 million qualified lor the
EAP exemptions (Table 9). However,
some of these workers were excluded
from further analysis because they
would not be affected by the proposed
rule. This excluded group contains
workers in named occupations who are
not required to pass the salary
requirements (although they must still
pass the duties tests) and therefore
whase exemption status is not
dependent on their earnings. These
occupations include physicians
(identified with Census cccupation
codes 3010, 3040, 3060, 3120), lawyers
(2100), teachers (occupations 2200-2550
and industries 7860 or 7870), academic
administrative personnel (school
counselors (occupation 2000 and
industries 7860 or 7870) and
educalional administrators (occupition
0230 and industries 7860 or 7870)), and
outside sales workers (a subset of
uccupation 4950). Out of the 28.5

7t A binominal distribution is frequantly used for
a dichotomous varisble where there are twa
possiblo outcomes; for exampla, wheother ons owns
a home {outcome of 1) or does not awn a home
[outcome of 0). Taking a random draw from a
binomial distribution results in either a zera or a
ona based on a probability of “success™ (outcome
of 1). This methodology assigns exempt status 1o the
appropriato share of workers without biasing the
results with manual assignment,
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million workers who are EAP exempt,
7.1 million, or 25.1 percent. were in
named occupations in 2013. Thus these
workers would be unaffected by changes
in the standard salary level test. The
21.4 million EAP exempt workers
temaining in the analysis are referred to

in this proposed rulemaking as
“potentially affected.” In addition to the
21.4 million potentially affected EAP
exempt workers, the Department
eslimales that an additional 6.3 million
salaried white collar workers who do
not satisfy the duties test and whe

currently earn at least $455 per week
but less than the praposed salary level
will have their overlime protection
strengthened because their exemption
status will be clear based o the salary
test alone without the need to examine

their duties.

TABLE 9—ESTIMATED PERCENTAGES OF EAP EXEMPT WORKERS IN NAMED OCCUPATIONS, 2005 AND 2013

EAP exempt in % of EAP
Year Workers inhe | EAp exempt named exempt in
(millio‘:'ls)ﬂ {millions) occupations | named occu-
{millions)© pations
2013 ... o i 43.0 28.5 741 251

Note: 2013 estimates use pooled data for 2011-2013.

aWage and salary workers who are white collar, salaried, and not eligible for another (non-EAF) overiime exemption. .
bWaorkers not subject to a salary level test includes, but is not limited to, teachers, academic administrative personnel, physicians, lawyers, and

judges.

There are three groups of workers
who lose minimum wage and overtirne
protactions under the EAP exemptions:
(1) Those passing just the standard EAP
tests (i.e., passing the standard duties
test, the salary basis test, and the
standard salary level test and not
passing the HCE tests); (2) thase passing
just the HCE tests [i.e., passing the HCE
duties test, salary basis test, and the
total compensation test and not passing

the standard duties tests); and [3) those
passing both tests. Based on analysis of
the occupational codes and CPS
earnings data, the Department has
concluded that in 2013, of the 21.4
million potentially affected EAP
workers, approximately 15.7 million
passed only the standard EAP test, 5.6
million passed both the standard and
the HCE tests, and approximately 75,000
passed only the HCE test (Table 10).

When impacls are discussed in seclion
VILD., workers who pass both tests will
be considered with those who pass only
the standard salary level test because
this salary level test is more restrictive
{i.e., the warker may continue to pass
the standard salary level test even if he
ar she no longer passes the HCE
compensation test).

TABLE 10—ESTIMATED NUMBER OF WORKERS EXEMPT UNDER THE EAP EXEMPTIONS BY TEST TYPE, 2005 AND 2013

Polentially atfected EAP workers (millions)

Year Total Pass standard | Passboth | Pass HCE test
test only tests only

Note: 2013 estimates use pooled data for 2011-2013.

vi. Characteristics of Potentially
Alffected EAP Workers

After estimaling the population of
workers who are subject to the EAP
exemptions and potentially affected by
this proposed rulemaking, the
Department tabulated the characteristics
of these workers. The characteristics
considered and presented here include:
industry of employment, occupation,
and Metropolitan Statistical Area (MSA)
status. As previously noted, the
Department estimated 2013 values using
CPS MORG data pooled from 2011-2013
in order to increase the sample size.

Table 11 presents the estimated
number of potentially affected EAP
workers broken down into 13 major

71 Sea Appondix B: Adiitional Tables, for
potentially affected workers categorized into the
more detailed 51 industry group classifications.

industry groups.”™ The industry with
the most potentially affected EAP
workers was professional and business
services, with 4.2 million potentially
affected EAP workers. Other industries
where a large number of workers were
potentially affected are education and
health secvices (3.4 million), financial
aclivities (3.3 million), and
manufacturing (3.3 million). The
industry with the smallest number of
potentially affected EAP workers was
agriculture, forestry, fishing, and
hunting (33,000).

Looking at exemption status by
occupation, 10.8 million workers
employed in the management, business,
and financial occupations were

potentially affected; this occupation
category accounts for roughly half of all
potentially affected EAP workers.
Professional and related occupations
also employed many of the potentially
affected EAP workers (7.0 million,
which is 32.9 percent of all polentially
affected EAP workers).

The Department considered MSA
status because workers in cities and
suburban areas tend to be paid more
than workers in rural areas. The
percenlage of potentially affected EAP
workers (02.0 percent) who live in
MSAs is larger than the percentage of
the total workforce (85,8 percent) who
live in MSAs.
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TABtE 11—POTENTIALLY AFFECTED EAP WORKERS BY INDUSTRY, OCCUPATION, AND MSA STATUS, NUMBER AND AS

PERCENT OF TOTAL, 2013

tI;'ms,-r:;‘iaEll o As percer}:y of
: affecte: tential
industry, occupation, MSA status workers ectad EAP
{millions) workers
TAL i i iominianmd nsaiins 214 100.0
By Industry
Agriculture, fcrrestry. ﬁshlng & hunlmg 0.03 02
Mining . i 0.18 08
Conslructlon 0.76 38
Manufacturing - 3.27 153
Whalesale & retail trade ... 2.42 11.3
Transportation & utilities ... 0.80 3.7
Information . 0.90 42
Financial activities .. 3.30 154
Prolessional & bus:ness serv:ces 4.20 196
Education & health services ....... 341 15.9
Leisure & hospitality ................ 0.75 as
Other services ............ 0.55 26
Public administration ..o s e 0.83 39
By Occupation
Management, business, & NN I s st R e S S P o Lt e s 10.79 50.4
Professional & related . i 7.04 329
Services ... 0.19 0.9
Sales & related . 2.19 10.2
Office & adm-mstrallve support 0.97 4.5
Farming, fishing, & forestry .. 0.00 0.0
Construction & extraction ................ 0.02 0.1
Installation, mainienance, & repalr - 0.05 02
Production .. — 0.10 0.5
Transponallon & malenal moving 0.04 0.2
By MSA Status

MBA iy cmin et i e e et R R R b e s e e S e 19.67 | 92,0%
Non-MSA . 1.62 7.6%
Not Idemired 009! 0.4%

Note: Pooled data for 2011=2013

C. Determining the Revised Salary Level
Test Values

L. Background

The Department proposes to set the
EAP standard salary level at the 40th
percentile of the weekly earnings
distribution for all full-time salaried
workers and to set the HCE
compensalion test equal to the 90th
percentile (al an annual salary
equivalent) of this distribution. These
methods were used because they
generate salary levels that (1) were
deemed to be appropriate in
distinguishing between workers who
should and should not be exempt; (2)
are easy lo calculate and thus easy to
replicate, creating transparancy through
simplicity; and (3) generate consistent
salary levels.”* The Department believes

4 Om n quartorly basis, BLS publishes o table of
deciles of the weokly wages of fulltima salaried
workers, calculated using CPS datn, which will
provide employers with informaticn on changes in
salary levels prior to the annual updates. hetp://

that setting the standard salary level at
the 40th percentile sarnings ($921 per
week) allows for reliance on the current
standard duties test without an
unacceplably high risk of overtime-
eligible employees being misclassified
as EAP exempt and denied overtime
protection. Additionally, the
Department believes that setting the
standard salary level at the 40th
percentile earnings will not result in an
unacceptably high risk that employees
performing bona fide EAP duties will
become entitled to avertime protection
by virtue of the salary test,

The methodologies used o revise the
EAP salary lavels have varied somewhat
across the seven updates to the salary
level test since it was implemented in
1938, To guide the determination of the
proposed salary level, the Department
considered methodologies used
previously to revise the EAP salary

wwi bls gov/cps/research_serios_carnings
nonhourly_workers.itm

levels. [n particular, the Department
focused on the 1958 revisions and the
most recenl revisions in 2004. The 1958
methodology is particularly instructive
in that it synthesized previous
approaches to selling the salary level,
and the basic structures it adapted have
been a touchstone in subsequent
rulemakings (with the exception of
1975).

The 1958 Revisions

In 1958, the Department updated the
salary levels based on & 1958 Report and
Recommendations on Proposed
Revision of Regulations, Part 541, by
Harry 8. Kantor (Kantor Report), To
determine the revised salary levels the
Department looked at data collected
during WHD investigations on actual
salaries paid to exempt EAP employees,
grouped by geographic region, industry
groups, number of employees, and size
of city. The Department then set the
salary level so that no more than about
10 percent of those in the lowest-wage
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region, lowest-wage industry, smallest
establishment group, or smallest city
group would fail to meet the test. Kantor
Report at 6.7% 76 This methodology is
referred to as the Kantor method and the
Department followed a similar
methodelogy in setting the salary levels
in 1963 and 1970.

The 2004 Revisions

A significant change in 2004 from the
Kantor method was that the salaries of
both exempt and nonexempt full-time
salaried workers in the South and retail
industry were used to determine levels
(hereafter referred to as the 2004
method), rather than the salaries of
exempt workers only. However, because
the salaries of exempt workers on
average are higher than the salaries of
all full-time salaried workers, the
Department selected a higher earnings
percentile for full-time salaried workers.
Based on the Department’s 2004
analysis, the 20th percentile of earnings
for exempt and nonexempt full-time
salaried workers in the South and retail
industry achieved a result very similar
1o the 10th percentile for workers in the
lowest-wage regions and industries who
were estimated to be exempt. 69 FR
22169.

ii. Proposed Methodology for the
Standard Salary Level

The Department proposes to sel the
standard salary level at the 40th
percentile of the distribution of weekly
earnings for all full-time salaried
workers nationwide. For the purposes of
this proposed rulemaking, the
Department relied on BLS calculations
of the dollar value of the 40th earnings
percentile from the CPS MORG data.
BLS limited the population to salaried
workers who work at least 35 hours per
week and determined the specified
percentile of the resulting weighted
weekly earnings distribution.”?

This methodology differs somewhat
in specifics from previous revisions to
the salary levels but the general concept

78 The Kantor method was based on an analysis
of a survey of axempt workers as detormined by
investigations conducted by WHD. Subsequent
analyses, including both the 2004 rulomaking and
this proposed rule, have estimated exempt status
using multiple data sources.

™ Becouse the salary level test is likely to have
the largest impact on the low-wnge categeries of the
vconomy (e.g., low-wage regions and industries},
salaries in those regions/industries were selectod as
the basis for the required salary level under the
Kantor method.

?7The Censuz Burcau publishes a public-use
version of the CPS MORG data, which is very
similar to the data used by BLS bat involves a few
changes to protect respondents’ confidentiality. The
salary level found with the public-use files is only
very slightly different from that obtained with the
confidential data.

holds: define a relevant population of
workers, estimate an sarnings
distribution for that population, then set
the salary level to a designated
percentile of that distribution in order
for the salary o serve as a meaningful
line of demarcation between those
Congress intended to protect and those
who may qualify for exemption. The
proposed method continues the
evolution of the Department’s approach
from the Kantor method to the 2004
method.

The Department spent considerable
time evaluating the previous
methodologies. Where the proposed
methodology differs from past
methodologies, the Department believes
the proposed methodology is an
improvement. The Department
compared the proposed method with
the past methods, and the reasons for
selecting the proposed method are
detailed in the rest of this section.

The Kantor and 2004 Methods

The Department replicated the Kantor
method and the 2004 method to
evaluate and compare them to the
proposed methodology.”® Although the
Department was able to replicate the
1958 and 2004 methods reasonably
well, we could not completely replicate
those methods due to changes in data
availability, occupation classification
systems, and incomplete
documentation. In general, there are
four steps in the process:

1. Identify workers likely to be
members of the population of interest,

2. Further narrow the population of
interest by distinguishing that sub-
population employed in low-wage
categories.

3. Estimate the distribution of
earnings for these workers,

4. ldentify the salary level that is
equal to a pre-determined percentile of
the distribution.

The population of workers considered
for purposes of setting the salary level
depends on: whether the 2004 method or
the Kantor method is used. In
replicating both methods, we limited
the population to workers subject to the
FLSA and covered by the Department's
part 541 provisions, and excluded EAP
exempt workers in named occupations,
and those exempt under another (non-
EAP) exemption. Far the 2004 method,
the Department further limited the
population to full-time salaried workers,

78 The Dopartment followed the same
methedolegy used in the 2004 Final Rule for
estimating the Kantor method with minor
adjustments. o a0 attempt to more accurately
estimate the Kantor methed, for example, this
analysis included non-MSAs as a low-wage sector
as Kantor did but the 2004 revisions did not.

and for the Kantor method we further
limited the population of interest by
only including those workers
determined as likely to be EAP exempt
{see more detailed methodology
explanations in section VILB. and
Appendix A},

During the 2004 revisions the
Department identified two low-wage
categories: The South (low-wage
geographic region), and the retail
industry (low-wage industry). For this
proposed rule the Department identified
low-wage categories by comparing
average weekly earnings across
categories for the populations of
workers used in the Kantor method and
the 2004 method. The South was
determined to be the lowest-wage region
and was used for the 2004 method;
however, the Department chose to use a
more detailed geographical break-down
for the Kantor method to reflect the
geographic categories Kantor used.
Therefore, for the Kantor method the
East South Central Division is
considered the lowest-wage
geographical area.? The Department
found that the industry with the lowest
mean weekly earnings depends on
whether the Kantor method or the 2004
method’s population was used.
Therefore, three industries are
considered low-wage: Leisure and
hospitality, other services, and public
administration. The Department also
considered non-MSAs as a low-wage
sector in the Kantor method. The 2004
revision did not consider population
density but the Kantor method
examined earnings across population
size groups. In conclusion, the 2004
method looks at workers in the South
and low-wage industries whereas the
Kantor method looks at warkers in the
East South Central Division, non-MSAs,
and the three low-wage industries.

Next, the Department estimated the
distributions of weekly earnings of two
populations: (1) Workers who are in at
feast one of the low-wage categories and
in the Kantor population, and (2)
workers who are in at least one of the
low-wage categories and in the 2004
population. From these distributions.
alternate salary levels were identified
based on pre-determined percentiles.
For the Kantor method, the salary level
for the long duties test is identified
based on the 10th percentile of weekly
earnings for the relevant population of
likely EAP exempt workers, while the
2004 method salary level is identified
based on the 20th percentile of weekly

74 The East South Central Division is a subset of
the South and includes Alabama, Kentucky,
Mississippl, and Tennsssee. If the South is used
instead, the resulting salary lovels would increase
slightly.
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earnings for the relevant population of
both exempt and nonexempt salaried
workers. Using 2013 CPS MORG data,
the 2004 method resulted in a salary

level of $577 per week and the Kantor
method resulled in a salary lavel of $657
per week. Table 12 presents the
distribution of weekly earnings used to

estimate the salary levels under the
proposed method, the 2004 method, and
the Kantor method.

TABLE 12—WEEKLY EARNINGS DISTRIBUTION, 2013

Distribution of weekly eamings Distribution of annual earnings *
Percentile Full-Time 2004 Kantor Full-Time 2004 Kantor
Salaried Methed P Method © Salaried Method® Method©
5 aam $378 $330 8577 $19,656 $17,148 $30,000
10 .. 490 416 657 25,480 21,632 34,176
15 ... 586 500 721 30,472 26,000 37,500
20 ... 645 577 780 33,540 30,000 40,586
25, 726 634 850 37,752 32,968 44,200
3o . 773 697 913 40,196 36,247 47,486
35 . 852 769 976 44,304 39,988 50,732
40 .. 921 812 1,035 47,892 42,209 53,817
45 .. 981 a78 1,085 51,012 45,659 56,960
50 . 1,065 961 1,171 55,380 49,972 60,879
55 , 1,154 1,015 1,250 60,008 52,762 65,000
60 .. 1,248 1,095 1,346 64,896 56,960 69,992
65 . 1,363 1,194 1,434 70,876 62,093 74,566
70 .. 1,478 1,295 1,538 76,856 67,017 80,000
75 . 1,626 1,433 1,659 84,552 74,533 86,245
B0 .. 1,828 1,576 1,827 95,056 81,952 95,000
85 .. 2,000 1,792 1,999 104,000 93,208 103,958
90 ... 2,349 2,071 2,31 122,148 107,707 121,721
95 .. 3,077 2,732 2,885 160,004 142,050 150,000

Note: Estimates for the full-time salaried percentiles are from BLS

. Estimates for the 2004 method and the Kanier method are based on

pooled CPS MORG public-use data for 2011-2013. The use of pooled data allows us to beltar represent both eamings distributions and the

characteristics of affected EAP workers.
~Weekly eamings multiplied by 52,
b Full-time sal

ary lavel fest, and in agricufture or transportation), e
=Salaried, white collar workers who eam at least 3455 per week, pass the EAP duties test, and either live in the East South Central Division or
a non-MSA or are employed in a low-wage industry {excludes workers nol subject to FLSA, not subject to the salary level test, and in agriculture

or transportation).

iii. Rationale for the Methodology
Chosen

The salary level test has historically
been intended to serve as an initial
bright-line test for overtime eligibility
for white collar employees. As
discussed previously, however, there
will always be white collar overtime-
eligible employees who are paid above
the salary threshold, A low salary level
increases the number of these
employees. The necessity of applying
the duties test to these overtime-
protected employees consumes
employer resources, may result in
misclassification (which imposes
additional costs to employers and
society in the form of litigation), and is
an indicalor of the effectiveness of the
salary lavel. Similarly, there will always
be employees performing bona fide EAP
duties who are paid below the salary
threshold; the inability of employers to
claitn the EAP exemption for these
employees is alsc an indicator of the
effectiveness of the salary level.
Selecting the standard salary level will
inevitably alfect the number of workers
falling inta each of these two calegories.
The Kantor method sought to minimize

the number of white collar employees
who pass the duties test but were
excluded from the exemplion by the
salary threshold and therefore set the
salary level at the bottom 10 percent of
exempt EAP employees in low wage
regions and industries so as to prevent
“disqualifying any substantial number
of such employees.” Kantor Report at 5;
see Weiss Report al 9, This method was
based on the long/short test structure, in
which employees paid at lower salary
levels were protected by significantly
more rigorous duties requirements than
are part of the current standard duties
test. This approach, however, does not
take into sufficient account the
inefficiencies of applying the duties test
lo large numbers of overtime-eligible
white collar employees and the
possibility of misclassification of those
employees as exempt,

In this rulemaking, the Department
wants to correct for the elimination of
the long duties test and set a salary level
that appropriately classifies white collar
workers as entitled to minimum wage
and overtime protection or polentially
exempt, Thus the Department's
praposed standard salary level is higher

d workers in the South or employed in a low-wage industry {excludes workers not subjact to the FLSA, not subject to the sal-

than the level the Kantor or 2004
methods would generate but still lower
than the historical average for the short
lest, Setting the salary level at the 40th
percentile of weekly earnings for full-
time salaried workers will reduce the
number of employees subject to the
standard duties test by raising the salary
threshold; the Department believes that
this will sitnplify the determination of
exemption status for employers and will
resuit in reduced misclassification of
overtime-eligible white collar workers
as exempt and reduced litigation. At the
40th percentile, 10.6 million white
collar employees would no longer be
subject to potential litigation over the
duties they perform (4.6 million
currently EAP exempt employees who
would be newly entitled to overtime
due to the increase in the salary
threshold and 6.0 million overtime-
eligible white collar employees who are
paid between $455 and $921 per week
whose exemption status would no
longer depend on the application of the
duties test). The proposed salary level
will therefore more efficiently
distinguish between employees who
may meet the duties requirement of the
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EAP exemption and those who do not,
without necessitating a return to the
mare detailed long duties test.

The propaosed salary level also affects
the likelihood of workers being
misclassified as exempt from overtime
pay. This provides an additional
measure of the effectiveness of the
salary level as a bright-line test
delineating exempt and nonexempt
workers, The Department estimaled the
number of workers misclassified as
exempt as the number of salaried white
collar workers who: Earn at least $455
per week; da not satisfy the EAP duties
tests; are nol in a named cccupation (or
exempt under another (non-EAP)
exemplion); usually work overtime; and
do not usually receive overtime pay.®*
The Department estimates that almost
20 percent of the 11.6 million salaried
white collar workers who fail the duties
test are misclassified as exempt. The
Department eslimales that at the
proposed salary level, the number of
overtime-eligible white collar workers
earning at or above the salary level will
decrease by 6.0 million, and that
approximately 806,562 (13.5 percent) of
these workers are currently
misclassified as exempt.

In this section the Department
assesses the impact of the standard
salary level as a bright-line test for the
EAP exemptions by examining: (1) The
number of white collar workers who
pass the salary level test but not the
duties test and (2) the number of white

a1 Based on workers’ response to the CPS=MORG
question conceming whether they receive overtime
pay, tips, or commissions at their job
{“PEERNUOT" variablo)

collar workers who pass the duties test
but not the salary level test. The
Department makes this assessment at
the current salary level and the
proposed salary level, while holding all
other factors determining exempt status
constant (e.g., not considering whether
the duties test is correctly applied or
potential employer response to the
change in the salary level test),
Examining the impact of the salary
threshold in isolation from the
application of the duties test or
employer adjustmenis to pay or hours
does not provide a complete picture of
the impact of a new salary threshold. It
does, however, allow the Department to
evaluate the effectiveness of the salary
level in protecting overtime-sligible
white collar employees without unduly
excluding from the exemption
employees performing EAP duties.

In order to calculate the potential
impact on the two groups of workers,
the Department estimated: (1) The
number of salaried white collar workers
who are eligible for overtime pay
because they do not pass the standard
EAP duties test, but earn above a
specific salary level; and (2) the number
of salaried white collar workers who
salisfy the standard duties test but earn
less than a specific standard salary
level." These numbers were estimated
at the current salary level ($455) and the
proposed standard salary level of the

s Thesa populations are limlted to salaried, white
collar workers subject 1o the FLSA and the
Departinent’s part 541 regulations, and not eligible
for another [non-EAP) exemption, not in a named
occupation, and not HCE only.

40th percentile of weekly wages of all
full-time salaried workers ($921).

As a benchmark, the Department
estimates that at the current standard
salary threshold, there are 11.6 million
salaried white collar workers who fail
the standard duties test and are
therefore overtime eligible, but earn at
least the $455 threshold, while there are
only 845,500 salaried white collar
workers who pass the standard duties
test but earn less than the $455 level.
Thus the number of white collar
workers who pass the current salary
threshold test but nol the duties test is
nearly 14 times the number of white
collar workers who pass the duties test
but are paid below the salary threshold.
This underscores the large number of
overtime-eligible workers for whom
employers must perform a duties
analysis, and who may be at risk of
misclassification as EAF exempt. If the
salary threshold were raised to the 40th
percentile, the number of overtime-
eligible salaried white collar workers
who would earn al least the threshold
but do not pass the duties test would be
reduced to 5.6 million. At the 40th
percentile, the number of salaried white
collar workers who would pass the
standard duties test but earn less than
the 40th percentile would be 4.6 million
(approximatsly 25 percent of all white
collar salaried employees who pass the
standard duties test). While this number
is higher than the number of such
employees under the Kantor method, it
includes employees who would not
have passed the more rigorous long
duties test and therefore were not
included under that approach.
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Figure 3: Percentage of White Collar Salaried Workers by Eamnings and Duties Test
Status
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As illustrated in Figure 3, as the
salary level increases there is a decrease
in the share of overtime-eligible white
collar workers for whom employers
would be required to make an
assessment under the duties test and
who would be subject to possible
misclassification, At the same time, as
the salary level increases there is an
increase in the share of white collar
workers who pass the duiies test but are
screened from exemplion by the salary
threshold. Al the current salary level,
there is a very large gap between white
collar workers who are overtime eligible
but earn at teast the threshold {about 85
percent of all salaried white collar
warkers who fail the duties test are paid
at least $455 per week} and white collar
workers who pass the standard duties
test but do not meet the current salary
level (about 4 percent of all salaried
white collar workers who pass the
duties test are paid less than $455 per
week). At the proposed salary level of
the 40th percentile of weekly earnings
of full-time salaried workers, the
percentage of overtime-eligible white
collar workers who earn above the
threshold (and thus would be at risk of
misclassification) remains substantially
higher than the percentage of white
collar workers who pass the dulies tes
but earn less than the salary threshold
{and would become overtime

protected).®z The salary threshold
would have to be cansiderably higher
{at a salary level of approximately
$1,015, approximately the 50th
percentile level of full-time salaried
workers) before the percentage of white
collar workers who earn less than the
threshold but pass the duties test would
equal the percentage who are overtime
eligible but earn at least the salary
threshold.

The Department has also looked at the
impact of the proposed salary level on
these two groups of workers in low-
wage (East South Central) and high-
wage (Pacific) regions in addition to
natianally.** For the East South Central
region, the salary level at which the
percentages of the lwo groups are about
equal is approximately $914 per week,
while in the Pacific region, the salary at
which the percentages of the two groups
are equal is approximately $1,154 per
week. The Department’s proposed salary

"z Approximately 41 percent of white collar
salaried workers who do not pass the dutios test
carn at least the proposed selary level (3921 per
weok). Convorsely, approximately 25 purcent of
employres who pass the standard duties test (and
22 purcent of employoes who are currently axempt)
earn less than the proposed salary level.

*1Of the nine Consus Region Divisions, tho East
South Contral and Pacific divisions correspond to
the divisions with the [owest and highest earnings
using the Kantor mathod. The East South Central
includes Alabama, Kentucky, Mississippl. and
Tennessoe, The Pacific includes Alaska, California,
Hawaii. Orogon. and Washington.

lavel of the 40th percentile of weekly
earnings of full-time salaried workers
{5921 per week} falls appropriately
within this range. This supports the
Department’s use of nationwide data to
set a salary level that is appropriate for
classifying workers as entitled to
minimum wage and overtime pay or
potentially exempt, and 1akes into
account the impact on employers in
low-wape regions.

Appropriateness. The standard salary
level serves as a bright-line test for
employers, intended to assist in
identifying those workers with duties
that may make them truly bona fide
executive, administrative, or
professional emplayees. As explained in
the preceding analysis, the Department
has determined that setting the
proposed standard salary level at the
40th percentile of earnings for full-time
salaried workers ($921) appropriately
balances the tradeoff between denying
the exemption for employees who are
currently exempt and exposing workers
who fail to meet the duties test 1o the
risk of misclassification as exempt. In
the absence of a long duties test which
limits the amount of nonexempt work
that can be performed, the Department
believes a salary level at or above the
proposed salary level appropriately
distinguishes between overtime-
protecied and potentially exempt
employees. Of employees currently
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exempt under the part 541 regulations,
that is, those who are paid on a salary
basis of at least $455 and meet the
duties test, approximately 78 percent
earn at least the proposed level of $921
per week. Conversely, among overtime-
eligible white collar employees (both
salaried and hourly), approximately 75
percent earn less than the proposed
salary level,

Simplicity. The proposed method of
basing the standard salary threshold on
a particular percentile of weekly
earnings for full-time salaried
employees involves less estimation than
previous updates, making it easiet to
implement, less prone to error, and
more transparent than before. The
proposed method reduces computation
by simplifying the classification of
workers to just two criteria: Wage or
salaried, and full-time or pari-time.
Application of the Kantor method, in
particular, would involve significant
work to replicate since one would need
to identify likely EAP exempt workers,
a process which requires applying the
standard duties test to determine the
population of workers used in the
earnings distribution. The proposed
method is easier for stakeholders to
replicate and understand because the
standard duties test does not need to be
applied to determine the population of
workers used in the earnings
distribution.

Consistency. A method that produces
very different salary levels in
consecutive years will reduce
confidence that the salary levels in any
given year are optimal. Since 2003, the
40th percentile of full-time salaried
warkers' weekly earnings has increased
by an average of 2.6 percent annually.
Similarly, the salary levels that would
have been generated by the 2004

method increased 2.4 percent annually
on average between 2003 and 2013,
Conversely, since 2003 the salary levels
that would have been generated by the
Kantor method increased 3.6 percent on
average annually. The larger growth rate
for the Kantor method explains why
despite the Kantor method and 2004
method generaling very similar salary
levels for the 2004 rulemaking, by 2013
these levels differ significantly (Kantor
= $657; 2004 = §577). The primary
reason the Kantor method generates a
larger salary level than the 2004 method
in 2013 is because the Kantor method
uses the value of the current salary level
test to identify the population of
workers from which the earnings
distribution is determined. Therefore,
the Kantor method limits the pool of
workers in the sample to those who
meet the required salary level before
evaluating the salaries of workers in
low-wage regions and industries, while
the 2004 method looks to all salaried
warkers in the South and retail industry
but does not exclude workers with
salaries below the current salary level.
For example, in 2003 the Kantor method
population of interest was limited to
workers earning at least $155 per week
(the 1975 long test salary level); in this
proposed rule the Kantor method’s
population was restricted to workers
earning at least $455 per week.
Therefore the population considered in
Kantor's method changes each time the
salary level is changed. The
Department’s proposed method, like the
2004 method, considers all full-time
salaried workers and does not limit the
pool to only those workers who meet
the current salary level test, thus
avoiding this potential shortcoming of
the Kantor method.

Based on the comparison of the
characteristics of the methods reviewed
in this section, the Department has
determined that the proposed methad,
for the reasons identified, meets the
objectives of appropriateness,
simplicity, and consistency.

iv. Standard Salary Levels With
Alternative Methodologies

When assessing the effects of the
proposed standard salary level on the
U.S. economy, the Department also
evaluated several alternativas. This
seclion presents the alternative salary
levels considered and the bases for
identifying those alternative levels. As
shown in Table 13, the alternative salary
levels evaluated are:

¢ Alternative 1: Calculate the salary
level by adjusting the 2004 salary level
of 8455 for inflation from 2004 to 2013
as measured by the CPI-U. This results
in a salary levsl of $561 per week.

» Alternative 2: Use the 2004 method
to set the salary level at $577 per week.

¢ Alternative 3: Use the Kantor
method to set the salary level at $657
per week.

s Alternative 4: Use the 50th earnings
percentile of full-time hourly and
salaried workers. This results in a salary
level of $776 per week.

s Alternative 5: Adjust the salary
level from the Kantor method to reflect
the historical ratio between the long and
shart test salary levels. This results in a
salary level of $979 per wesk.

e Alternative 6: Use the 50th earnings
percentile of full-time salaried workers.
This results in a salary level of $1,065
per week.

» Alternative 7: Adjust the 1975 short
test salary level of $250 for inflation
from 1975 1o 2013. This results in a
salary level of §1,083 per week.

TABLE 13—PROPOSED STANDARD SALARY LEVEL AND ALTERNATIVES, 2013

Altemalive

Allernative #1: INflate 2004 [BVEIS ......ccrirersemsrersssmmre resesssssassssesesmresesses e sssenssesress sbontssressssntassssesbessassr

Alternative #2: 2004 method .......
Alternalive #3; Kantor method ...

Alternative #4: Median full-time houriyandsalanedworkers

Proposed (40th percentile full-time salaried)
Altemative #5: Kantor short test
Alternative #6: Median full-time salaried ...

Alternative #7: Inflate 1975 short test level .......

Salary level Total increase®
(weekly] EEEEE— he—al,
annually) -] | %

$561/329,178 106 |[ 233
577/30,000 122 | 26.8
657/34,176 202 | 44.4
776/40,352 321 | 705
921/47,892 466 | 102.4
979/50,922 524 115.2
1,065/55,380 610 1341

1,083/56,291 628 | 137.9

Note: Pooled data for 2011-2013.

a Avarage weekly change between proposed/alternative salary leve! and the salary level sel in 2004 (5455 per week).

Alternatives 2 (2004 method) and 3
(Kantor method) were already
discussed. Alternative 5 (Kantor short
test) is also based on the Kantor method

but, whereas alternative 3 generates the
salary level associated with the long
duties test, alternative 5 generates a
lavel more closely resembling the salary

associated with the short duties test. In
the 2004 Final Rule, the Department
replaced the structure of a short and a
long duties test with a single standard
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duties test based on the less restrictive
short duties test, which had historically
been paired with a higher salary level
test. However, the Department set the
standard salary level in 2004 at a level
that was equivalent to the Kantor long
test salary[level. which was associated
with the long duties test and limited the
amount of nonexempt work that the
employee could perform. In alternative
5, the Department therefore considered
revising the standard salary level to
approximate the short test salary that
better matches the standard duties test.
On average, the salary levels set in 1949
through 1975 were 149 percent higher
for the short test than the long test.
Therefore, the Department inflated the
2013 Kantor estimate of $657 by 149
percent, which generated a short salary
level equivalent of $979.%+ While the
Department used the average difference
between the Kantor long and short tests
for this alternative, the ratio of the short
to long salary tests ranged from
approximately 130 percent to 180
percent between 1949 and 2004. The
low ond of this range would result in a
salary of $854; the high end would
resuit in a salary of §1,183.

Alternatives 1 (inflating the 2004
level) and 7 (inflating the 1875 short test
ievel} use similar approaches to each
other. Both begin with an exemption
salary level set in an earlier rulemaking,
and use the CPI-U to adjust that salary
level to account for inflation between
the year it was set and 2013. Where the
two approaches differ is in the selection
of the starting point. Alternative 1
assumes the 2004 standard salary level
was set at an appropriate level, and that
changes in earnings since that time can
be reflected well by changes in prices.
Alternative 1 is inappropriata because
the salary level set in 2004 does not
fully account for changes in the sample
and the change from long and short
duties tests to a single standard test that
is comparable to the old short duties
test. Alternative 7 assumes that the 1975
salary levels were set to a more
appropriate level than the 2004 levels;
inflating the 1975 short duties test
salary level to 2013 results in a salary
level of $1,083 per week. This
alternative is inappropriate because it is
based on interim salary rates. 40 FR
7091. Additionally, the Department

#+The Dopartmant estimated the average historic
ratio of 141 percont as the simple average of the
fifteun historical ratios of the short duties salary
lovel to the leng duties salary level {salary levols
weern set in 5 years and in each year the salary level
varied between the three oxemptions: exceutive,
ndministrativo, and professional). If the Department
had weighted the average ratio based on the length
of time the histaric salary levels wers in effoct, this
would hiave yielded an average historic mtio of 152
porcent and a salary lovel of $999,

thinks the salary level gensrated with
this method is too high in light of the
fact that there no longer is a long duties
test with an associated lower salary
level that employers may use to claim
that employees are exempt,

Alternatives 4 and 6 set the standard
salary equal to the 50th percentile, or
median, of weekly earnings for two
groups of workers: full-time hourly and
salaried workers and full-time salaried
workers, respectively. These approaches
are similar to the proposed method in
that they set the salary level equal to a
percentile of an earnings distribution.
The 50th earnings percentile of all full-
time hourly and salaried workers results
in a salary level of $776. The
Department concluded, however, that it
would not be appropriate to include the
wages of hourly workers in setting the
EAP salary threshold and that the
resulting salary level was too low to
work effectively with the standard
duties tesl. Selecting the 50th earnings
percentile of full-time salaried workers
results in a standard salary level of
$1,065, which is only $18 per week less
than alternative 7. Like alternative 7, the
Department believes that the salary level
generated with this method is too high
because there is no longer a long duties
test with an associated lower salary
level that employers may use to claim
that employees are exempt.

Section VILD, will detail the transfers,
costs, and benelits of the proposed
salary levels and alternatives. A
comparison of the costs and benelits
justifies the Department's decision to
propose a standard salary level of the
40th percentile of weekly earnings for
all full-time salaried workers ($921 per
week).

v. Proposed Methodology for the HCE
Total Annual Compensation Level

The Department proposes to set the
HCE compensation level equal to the
annual equivalent of the 90th percentile
of the distribution of earnings for all
full-time salaried workers. BLS
calculated the salary level from the CPS
MORG data by limiting the population
to nan-hourly workers who work full-
time [i.e., at least 35 hours per week)
and determining the 90th percentile of
the resulting weighted weekly earnings
distribution. The 90th percentile of
weekly earnings ($2.349) was then
multiplied by 52 to determine the
annual earnings equivalent ($122,148).
This mirrors the method used to set the
standard salary level but uses a
percentile towards the top of the
earnings distribution to reflect the
minimal duties criteria associated with
the highly compensated exemption.

The Department also evaluated the
following alternative HCE compensation
levels:

e HCE alternative 1: Leave the HCE
compensation level unchanged at
$100,000 per year.

» HCE alternative 2; Sel the HCE
compensation level at $150,000 per
year, which is approximately the
annualized level of weekly earnings
exceeded by 6.3 percent of full-time
salaried workers. This is the same
percent of such workers that exceeded
the HCE compensation level in 2004.

The Department concluded that HCE
alternative 1 was inappropriate because
leaving the HCE compensation level
unchanged at $100,000 per year would
ignore more than 10 years of wage
growth, In 2013, approximately 17
percent of full-time salaried workers
earned at least $100,000 annually, mors
than twice the share who earned that
amount in 2004. Conversely, HCE
alternative 2 would set the annual
compensation level at $150,000 8% The
Department believes this salary level
would be too high to provide a
meaningful allernative test for
exemption. Thus, the Department
believes its proposal to adjust the HCE
lotal annual compensation to reflect the
90th percentile of earnings of full-time
salaried workers strikes the appropriate
balance.

D. Impacts of Revised Salary and
Compensation Level Test Values

i. Overview

Impacts due to the proposed increases
in the EAP salary levels will depend on
how employers respond. Employer
response is expected o vary by the
characlteristics of the affected EAP
workers. For workers who usually waork
40 hours a week or less, the Depariment
assumes that employers will reclassify
these workers as overtime-eligible and
will pay the same weekly earnings for
the same number of hours worked.
While these employees will become
overtime eligible, employers can
continue to pay their current salaries
and need make no adjustments as long
as the employees’ hours do not exceed
40 hours in a workweek.®® For
employees who work overtime,
employers may: (1) Pay the required
overtime premium for the current
number of overtime hours based upon
the current implicit regular rate of pay;

%5 This compensation leve] correspands to the
annual value of the highest weekly earnings
roported in the CP'S MORG public-use data,

i Assuming the worker eams the minimum wage.
Otherwise, wagss and hours will bo adjusted 10
ruflect compliance with minimum wage
muiremaonts,
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(2) reduce the regular rate of pay so total
weekly earnings and hours do not
change after overtime is paid; (3)
eliminate overtime hours; (4) increase
employees’ salaries to the proposed
salary level; or (5) use some
combination of these responses.
Transfers from employers to employees,
direct employer costs, and DWL depend
on how employers respond to the
proposed rulemaking,

The cosl, benefit and transfer
estimates appearing throughout this
section represent nationwide aggregates.
Given the potential for this proposed
rule to have impacis that differ by
region or industry, the Department
invites detailed comment, data and
analysis that would allow for estimation

of impacts on a regional or industry
basis.

ii. Summary of Quantified Impacts

Table 14 presents the aggregated
projected costs, transfers, and DWL
assaciated with increasing the standard
EAP salary level from $455 per week to
the 40th earnings percentile, $921 per
week, and the HCE compensation level
from $100,000 to the 90th earnings
percentile, $122,148 annually (without
automatic updating). The Department
estimated that the direct employer costs
of this proposal will total $592.7 million
in the first year, with average
annualized direct costs of $194.2
million per year over 10 years. In
addition to the direct costs, this
proposed rulemaking would also
transfer income from employers to

employees. Year 1 transfers would equal
$1,482.5 million, with average
annualized transfers estimated at $872.9
million per year over 10 years. Finally,
the 10-year average annualized DWL
wis estimated to be $7.2 million.

In order to increase the sample size
and the reliability and granularity of
results in this analysis, the Department
used three years (2011-2013) of CPS
MORG data to represent the 2013 labor
market. Monatary values in 2011 and
2012 were inflated to 2013 dollars and
the sample was reweighted to reflect the
population of potentially affected
workers in 2013. The potential
employer costs due to reduced profits
and additional hiring were not
quantified but are discussed in section
VILD.iv.5.

TABLE 14—SUMMARY OF REGULATORY COSTS AND TRANSFERS, STANDARD AND HCE SALARY LEVELS, WITHOUT

AUTOMATIC UPDATING
{millions 2013%)

Future years® Average annualized value
Cost/Transfera Year 1
3% Real 7% Real
Year 2 Year 10 rate rate
Direct Employer Gosts:
Regulatory familiaAZaton ... $254.5 $0.0 $0.0 $29.0 | 3339
Adjustment - 160.1 1.1 0.1 18.4 215
MaNAGEHAl ...cviieerisiiesmreisnirnrissnsssasress s e nenssnsevsns s vessnsnnn e 178.1 169.0 893.1 135.9i 138.9
— |
Total ditett COSIST .. et 592.7 170.0 93.1 | 183.2 | 194.2
Transfers from Employers to Workersd | :
Due 10 MiNIMUM WAQE ....c.mmmmiisimiiniissss e rersiisisnrsassnsrasrs 46.7 | 44.0 9.9 ! 27.9 | 29.3
DUE 10 OVEIHIME PAY <vvoceerrvinrescorrecrrmersesrseasssssassiasssmacmsromssens sesebansi sie 1,435.8 1,017.1 490.2 | 815.7 8436
Total tranSIars @ ..o o osssisessans s 1,482.5 1,061.2 500.1 ° 8436 872.9
DWLe ciiimitds| |1 Gadriiencisiziune | weeecearassemencaran [ EOSTTNI [
DWL . s L ieasieas, B R 7.4 9.5 43 7.0 7.2

a Additional costs and benefits of the rule that could not be quantified or monetized are discussed in the text.

bThase costs/transfers ropresent a range over the nine-year span.

= Components may not add to total due to rounding.

dThis is the net transfer from employers to workers. There may also be transfers of hours and income from some workers o others,

sDWIL was estimated based on the aggregate impact of both the minimum wage and overtime pay provisions. Since the transfer associated
with the minimum wage is negligible compared to the transfer associated with overtime pay, the vast majority of this cost is atiributed to the over-

time pay provision.

iii. Affected EAP Workers
1. Overview

Costs, transfer peyments, DWL, and
benefits of this proposed rulemaking
depend on the number of affected EAP
workers and labor markel adjustments
made by employers. The Depariment
estimated there were 21.4 million
potentially affected EAP workers, that is
EAP workers who either (1) passed the
salary basis test, the standard salary
level test, and the standard duties test,
or {2} passed the salary basis test, passed
the standard salary level test, the HCE
total compensation leve! test, and the
HCE duties test. This number excludes

workers in named occupations who are
not subject to the salary tests or who
qualify for anather (non-EAP)
exemption.

The Department estimated that
increasing the standard salary level from
$455 per week lo the 40th earnings
percentile of all full-time salaried
workers ($921 per week) would directly
affect 4.6 million workers (i.e., the
number of potentially affected workers
who earn at least $455 per week but less
than $921 per week). These affected
workers compose 21.7 percent of
potentially affected EAP workers. The
Department also estimated that 36,000
workers would be directly affected by

an increase in the HCE compensation
level from $100,000 to the 90th earnings
percentile (the number of potentially
affected workers who earn between
$100,000 and $122,148 annually and
pass the minimal duties test but not the
standard duties test; about 0.2 percent of
the pool of polentially affected EAP
workers}.

Table 15 presents the number of
affected EAP workers, the mean number
of overtime hours they work per week,
and their average weekly earnings. The
4.6 million workers affected by the
increase in the standard salary level
average 1.6 hours of overtime per week
and earn an average of 5731 per week.



38564

Federal Register/Vol. 80, No, 128/Monday, July 6, 2015/ Proposed Rules

The average number of overtime hours
is low because most of these workers
(3.7 million) do not usually work
overtime.#? However, the estimated
988,000 affected workers who regularly
work overtime average 11.1 hours of
overtime per week. The 36,000 EAP
waorkers affected by the proposed
change in the HCE annual compensation
level average 5.8 hours of overtime per

week and earn an average of $2,103 per
week.

Although most affected EAP workers
who typically do not wark overtime
might experience little or no change in
their daily work routine, those who
regularly work overtime may experience
significant changes, The Department
expects that workers who routinely
work some overtime or who earn less
than the minimum wage are most likely
to be tangibly impacted by the revised

salary level."* Employers might respond
by: converting such employees to
overtima eligible, paying at least the
minimum wage, and paying the
overtime premium; reducing overtime
hours; reducing workers’ regular wage
rates (where the rate exceeds the
minimum wage); increasing the
smployees’ salary to the proposed salary
level; or use some combination of these
responses.

TABLE 15—~NUMBER OF AFFECTED EAP WORKERS, MEAN OVERTIME HOURS, AND MEAN WEEKLY EARNINGS, 2013

Affected EAP werkers®
Mean overtime | Mean usual
Type of affected EAP worker Number Hotire weekly
(4,000s) % of total eamings
Standard Salary Level
Allaflecied EAP workers ..0xyii o nim e Sl (e i i i 4,646 100 1.6 $731
Eam less than the minimum wage® ... 12 03 36.4 529
Regularly work overtime .............cceev.. 988 21.3 111 743
Cccasionally work overtimes .............. 180 39 8.0 729
HCE Compensation Level
All affected EAP WOTKEIS .....c..ocovemiunsrmmncsmrrsssasnnans 36.2 100 58 2,103
Eamn less than the minimum wage?b ..,
Regulary work overtime ............c.c..... 14.5 40.% 143 2,119
Occasionally work OVEtIME S .....oiciiii e enn e nsnas 1.0 26 65 2,120

Nate: Pooled data for 2011-2013.

=2 Estimaled number of workers exempt under the EAP exemptions who would be enlitled to overime protection under the proposed salary lev-
els (if their weekly eamings do not increase to the proposed salary levels).
©The applicable minimum wage is the higher of the federal minimum wage and the state minimum wage. HCE workers will not be impacted by

the minimum wage provision.

=Workers who do not usually work overtime but did in the survey week. Mean ovenime hours are aclual overlime hours in the survey week.

The Department considered two types
af overtime workers in this analysis:
regular overtime workers and occasional
overtime workers." Regular overtime
workers typically worked more than 40
hours per week, Occasional overtime
workers typically worked 40 hours or
less per week, but they worked more
than 40 hours in the week they were
surveyed. The Depariment considers
these two populations separately in the
analysis because labar market responses
to overlime pay requirements may differ
for these two types of workets,

An estimated 181,000 occasional
avertime workers will be affected by
either the standard salary level or the
HCE total annual compensation level
increase in any given week (3.9 percent
of all affected EAP workers). They
averaged 8.0 hours of overtime per
week. This group represents the number

" That i, workers who report they usually work
40 hours or less par weok (identified with variable
PEHRUSL1 in CPS MORG)

# A small proportion {0.3 percent) of affected
EAL* wotkers varns implicit hourly wages thut are
legs than the applicable minimum wago (tho higher
of the stute or federal mininum wage). The implicit

of workers with occasional overtime
hours in the week the CPS MORG
survey was conducted. In other weeks,
these specific individuals may not work
overtime but other workers, who did not
work overtime in the survey week, may
work overlime. Because the survey week
is a representative week, the Department
believes the prevalence of occasional
overtime in the survey week, and the
characteristics of these workers, is
represeniative of other weeks {even
though a different group of workers
would be identified as occasionat
overtime workers in a different weeck).5n

2. Characteristics of Affected EAP
Workers

In this section the Department
examines the characteristics of affected
EAP workers. Table 16 presents the
distribution of affected workers across

hourly wagu is calculated ns an affected EAP
employeo's total weekly earnings divided by total
weekly hours worked.

# Regular overtimo workers wore identified in the
CPS MORG with variablo PEIRUSL1. Occasional
overtine workers were identifivd in the CPS MORG
with varinbles PEHTRUSL1 and PEHRACT1.

industries, occupations, and MSA
status. The industry with the largest
number of affected EAP" warkers was
education and health services (1.0
million). The management, business,
and financial occupation category
accounted for the most affected EAP
workers by occupation (2.1 million). A
substantial majority of affected EAP
workers resided in MSAs (4.1 million).
Employers in non-MSAs and low-wage
industries may perceive a greater impact
due to the lower wages and salaries
typically paid in those areas and
industries. However, because the vast
majority of potentially affected workers
reside in MSAs and do not work in low-
wage industries, the Department
believes thal the proposed salary level is
appropriate.

"0 The Department can estimato the average
number of occasional overtime workers in any
given week but cannot estimate the total number of
individuals working occnsional overtime in the year
sinco the Dopartment dogs not know how many
weeks in a year a specific warker works ovortime.
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TABLE 16—ESTIMATED NUMBER OF EXEMPT WORKERS WITH THE CURRENT AND PROPOSED SALARY LEVELS, BY
INDUSTRY, OCCUPATION, AND MSA STATUS, 2013

Polentially affected EAP workers (millions)»

With updated standard and
Indust tion, and MSA stat an Sl
y, occupation, an status Al current

salary levels Reduction

Number® (affected

workers) ©
TONA e e smnmes erummmmn s eares resvqeseesmmsmsommmnns e oo el et e e e mpmed oA PR Bt ot A A AR R 21.38 16,70 4.68

By Industry
Agriculture, forestry, fishing, & huntiNg ..o s e s 0.03 0.03 0.01
Mining .... . 0.18 0.16 0.02
Consiruction .. 0.76 0.61 0.16
Manufacturing .....cosee 3.27 2.86 0.41
Wholesale & retail trade .... 242 1.76 0.66
Transportation & utilities .... 0.80 0.64 0.16
INTOPMIALION arererersiiancesreres soraranseniimegs st ingaes Soam s £ies « rapas savesinats Ao donnins 0.90 0.71 0.18
Financial activIles ... i i gt i snnte rrisiinins totaisns o3 uantenssdsss cFoaenens sl ke FRpios 3.30 2.61 0.68
Professional & business services ..... 4.20 3.46 073
Education & haalth Services ... s 241 0.99
Leisure & hospitality .......... 0.75 0.49 0.26
Other services ... 0.55 0.36 0.18
Public administration ............ 0.83 0.59 0.24
By Occupation
Management, business, & fINANCIAL ... s s ssmsar e e e s s rr s bt 10.79 8.69 2.10
Professional & related .........cccooee 7.04 5.63 1.40
ServiCeS .iuiensieenns 0.18 6.1 0.08
Sales & related ....c.ocoiinnicnins 2.1% 1.57 0.62
Office & administrative suppert 097 .53 0.44
Farming, fishing, & forestry ...... 0.00 0.00 0.00
Construction & extraction ............ 0.02 0.02 0.0
Installation, maintenance, & repair .. 0.05 .04 0.01
Production .........cieiiccnnnnrnsiones 0.10 0.08 0.02
Transportation & MAteral MOVING ....ccecemermererimisimemas e st resesseari s rras anes eraiss sssistass 0.04 0.03 0.01
By MSA Status

L PO UUORP PP A0 SR - SOTOPUROTORR .. IS - S 19.67 15.53 4.14
Non-MSA ... 1.62 1 0.52
NOTIDENIIZT 1ovsveriririimreesensroriiasnienrsssassmrsrssssnrisrassnssssra assans s sssessrrsssssssssrasasrs s essnsneass 0.09 0.06 0.02

Note: Pooled data {or 2011-2013.

sWorkers who are white collar, salaried, not eligible for another (non-EAP} overtime exemption, and not in & named occupation.
v Workers who continue to be exempt after the proposed increases in the salary levels (assuming affecied workers’ weekly eamings do not in-

crease to the proposed salary level).

cEstimated number of workers exempt under the EAP exemptions who would be entitled to overtime protection under the proposed salary lev-
els (it their weekly eamings do not increase to the proposed salary levels).

iv. Costs
1. Summary

Three direct costs to employers were
quantified in this analysis: (1)
Regulatory familiarization costs; (2)
adjustment costs; and (3) managerial
costs. Regulatory familiarization costs
are costs to learn about the change in

the regulation and only occur in Year 1.

Adjustment costs are costs incurred by
firms to determine workers’ exemption
statuses, natify employees of policy
changes, and update payroll systems.

Managerial cosls associated with this
proposed rulemaking occur because
employers may spend more time
scheduling newly nonexempt
employees and more closely monitor
their hours to minimize or avoid paying
the overlime premium.

The Department estimated costs in
Year 1 assuming the first year of the
analysis was 2013. The Department
estimated that in Year 1 regulatory
familiarization costs would equal $254.5
million, Year 1 adjustment costs would
sum to $160.1 million, and Year 1

managerial costs would total $178.1
million (Table 17). Tota! direct
employer costs in Year 1 were estimated
to equal $592.7 million. Adjustment
costs and management costs are ongoing
and will need to be projected for future
years (section VILD.x.).

Costs that are not quantified are
discussed in section VILD.iv.5.
Adjustment costs and managerial costs
associated with automatically updating
the standard salary level are discussed
in section VILE. iit.
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TABLE 17—SUMMARY OF YEAR 1 DIRECT EMPLOVER COSTS OF THIS PROPOSED RULE (MILLIONS)
HCE
: Standard
Direct employer cosis Compensation Total

pioy salary level evel
Regulalory familariZation B iy siieseesisitse sseedieriii s s i s it cm it imitieiint] verseesesssssssesssosns | soseeessessmsesssssasran §254.5
Adjustiment .........c.cccvemrine 158.8 $1.2 160.1
Managenalis it s e i SRR e | 176.0 21 178.1
TOA| DIFECTCOBIS ....e.ecemn sisichuinsime obmists s imdiinhimsia i Fitensso s R BHAS  eB Sebb wes FRr S e RS 3348 33| 592.7

= Regulatory familiarizatlon costs are assessed jointly for the change in the standard salary leve! and the HCE compensation lavel.

2. Regulatory Familiarization Costs

A change in the standard EAP weekly
salary test to the proposed level would
impose direct costs on businesses by
requiring them 1o review the regulation.
It is not clear whether regulatory
familiarization costs are a function of
the number of establishments or the
number of firms. The Department
belicves that generally the headquarters
of a firm will conduct the regulatory
review for the entire company; however,
some firms provide more autonomy to
thoir establishments, and in such cases
regulatory familiarization may occur at
1he establishment level. To be
conservative, the Department uses the
number of establishments in its cost
estimate because this provides a larger
cosl estimate.

The Department believes that all
establishments will incur regulatory
familiarization costs, even if they do not
employ exempl workers, because all
establishments will need to confirm
whether this proposed rulemaking
includes any provisions that may
impact their workers. Firms with more
affected EAP workers will likely spend
more time reviewing the regulation than
firms with fewer or no affected EAP
workers [since a careful reading of the
regulations will probably follow the
initial decision that the firm is affected).
However, the Department does not
know the distribution of affected EAP
workers across firms and so an average
cost per establishment is used.

No data were identified from which to
estimate the amount of time required to
review the regulation. The Department
requests that commenters provide dala
if possible. For this NPRM, the
Department estimated establishments
will use on average one hour of time
because the proposed regulation is
narrowly focused on the salary level
tasts,

To estimate the total regulatory
familiarization costs, three pieces of
information must be estimated: (1) A
wage level for the employees reviewing
the rule; (2) the number of hours each
employee spends reviewing the rule;
and (3) the number of establishments

employing workers. The Department's
analysis assumed that mid-level human
resource workers with a median wage of
$23.63 per hour will review the
proposed rule.”" Assuming benefits are
paid ai a rate of 45 percent of the base
wage and one hour of time is required
for regulatory familiarization, the
average cost per establishment is
$34.19.9* The number of establishments
with paid employees in 2011 was 7.44
million."

Regulatory familiarization costs in
Year 1 were astimated to be $254.5
million {$34.19 per establishment x 1
hour x 7.44 million establishments).* In
future years, new firms will be formed
and may incur regulatory familiarization
costs. However, the Depariment believes
the incremental cost of this regulation
will be zero since new firms will only
need to familiarize themselves with the
updated law, instead of the old law,

3. Adjustment Costs

A change in the EAP salary test to the
proposed level will impose direct costs
on firms by requiring them to re-
determine the exemption status of
employees, update and adapt overtime

M Calculatod as the median wagu in tho CPS for
workers with the oceupation “*human rosources
training, and labor relations specialists” (0620 in
2013, The Department determined this occupation
includes most of the workers who would conduct
these tasks. Bureau of Labor Statistics, U.S.
Dupartment of Labor, Occupational Outlook
Handbook, 2014-15 Edition, Human Resources
Specialists and Labor Relations Specialists,
available mt: hitp.//www.bis gov/ooh business-and-
finuncial/human -resources specialists-and-tabor-
relations-specicalists hitm.

" The benofits-varnings ratio is derived from the
BLS's Employer Costs for Employes Compensation
(ECEC) data.

3 Data for 20171 was e most recent available at
tho time of writing. Survey of U.S. Businesses 2011,
Available at; hitps./fwwivcensus. gov/econ/sush/,
Also included in tha number of establishments
incurring regulatory familiarization costs are the
00,106 state and local governments raported in the
2012 Census of Governments: Employment
Sununary Report. Available at: fittp.//
w2 census.govigovs/eog/el2 org pdf.

4 Ag previously noted, the Depurtment chosa to
use the number of ostablishments rather 1han the
number of firms to provide u moro conservative
estimate of the regulatory familiarization cost,
Using the number of firms, 5.8 million, would
result in a reducisd regulstory familinrization cost
estimale of $197.4 million in Year 1.

policies, notify employees of pelicy
changes, and adjust their payroll
systoms. The Department believes the
size of these costs will depend on the
number of affected EAP workers and
will occur in any year when the salary
level is raised and exemption status is
changed for some workers. To estimate
adjustment costs three pieces of
information must be estimated: (1) A
wage level for the employees making the
adjustments; (2) the amount of time
spent making the adjustments; and {3)
the estimated number of newly affected
EAP workers. The Department again
astimated that the average wage with
benefits for human resources, training,
and labor relations specialists is $34.19
per hour (as explained above). No
applicable data were identified from
which to estimate the amount of time
required to make these adjustments.9s
The Department requests that
cammenlers provide any applicable
data. For this NPRM, the Department
chose to use one hour of time per
affected worker. The estimated numbar
of affected EAP workers in Year 1 is
4.682 million (as discussed in section
VIIL.Diii.). Therefore, total Year 1
adjustment costs were estimated to
equal $160.1 million {$34,19 x 1 hour x
4.682 million workers).

Adjustment costs may be partially
offset by a reduction in the cost to
employers of determining employees’
exempt status. Currenily, to determine
whether an employee is exempt firms
must apply the duties test to salaried
warkers who earn al least $455 per
week. Following this rulemaking, firms
will no longer be required to apply the
potentially time consuming duties test
to employees earning less than the
propased salary level. This will be a
clear cost savings to employers for
employees who do not pass the duties
lest and earn at least $455 per week bul
less than the proposed salary level. The
Department did not estimate the
potential size of this cost savings,

" Costs inn the 2004 Final Rule were considered
but litcause that revision included changes to the
dutius test the cost estimates are not direcily
applicable.
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4. Managerial Costs

If employers reclassify employees as
overtime eligible due to the changes in
the salary levels, then firms may incur
ongoing managerial costs associated
with this proposed rulemaking because
the employer may schedule and more
closely monitor an employee's hours to
minimize or avoid paying the overtime
premium. These costs are in addition to
the one-time regulatory familiarization
and adjustment costs described above.
For example, when scheduling hours
the manager may have to assess whather
the marginal benefit of scheduling the
worker for more than 40 hours exceeds
the marginal cost of paying the overtime
premium. Additionally, the manager
may have to spend more time
monitoring the employee’s work and
productivity since the marginal cost of
employing the worker per hour has
increased.

Because there was little precedent or
data to aid in evaluating these costs, the
Department examined several sources to
estimate costs, First, prior part 541
rulemakings were reviewed to
determine whether managerial costs
were estimated. No estimates were
found. This cost was not quantified for
the 2004 rulemaking. Second, a
literature review was conducted in an
effort to identify information to help
guide the cost estimates; again, no
estimates were found. The Department
requests data from the public applicable
to this cost estimale. Despile a lack of
available data, the Department chose to
include estimated managerial costs to
produce as full and accurate a cost
estimate to employers as possible.

To provide a sense of the potantial
magnitude of these costs, the
Department estimated these costs
assuming that management spends an
additional five minutes per week
scheduling and monitoring each
affected worker expected to be
reclassified as overtime eligible as a
result of this NPRM, and whose hours
are adjusted (1,022,000 affected EAP
workers as calculated in seclion
VILD.vi.). As will be discussed in detail
below, most affected workers do not
currently work overtime, and there is no

reason to expect their hours worked to
change when their status changes from
exempt to nonexempt. Similarly,
employers are likely to find that it is
less costly to give some workers a raise
in order to maintain their exempt status.
For both these groups of workers,
management will have litile or no need
to increase their monitoring of hours
waorked. Under these assumptions, the
additional managerial hours worked per
week were estimated to be 85,200 hours
rounded ((5 minutes/60 minutes) x
1,022,000 workers).

The median hourly wage in 2013 for
a manager was $27.78 and benefits were
paid at a rate of 45 percent of the base
wage, which totaled $40.20 per
hour.?697 Multiplying the additional
85,200 weekly managerial hours by the
hourly wage of $40.20 and 52 weeks per
year, the Year 1 costs were eslimaled to
total $178.1 million for the proposed
standard salary level. Although the
exact magnitude would vary with the
number of affected EAP workers each
year, these costs would be incurred
annually.

5. Other Potential Casts

In addition to the cosls discussed
above, there may be additional costs
that have not been quantified. Other
categories of unquantified costs are
discussed in section VILD.vii and
immediately below.

Reduced Profits

The increase in worker earnings’
resulting from the revised salary level is
a transfer of income from firms to
workers, not a cost, and is thus neutral
concerning its primary effect on welfare
and gross domestic product (GDP).
However, there are potential secondary
effects (both costs and benaefits) of the
transfer due to the potential difference
in the margina!l utility of income and the
marginal propensity lo consume
between workers and business owners.
The transfer may result in societal gain
during periods when the economy is
operating below potential to the extent
that transferring income to workers with
a relatively high marginal propensity to
consume results in a larger muitiplier
effect and impact on GDP. Conversely,

this transfer may also reduce the profits
available to firms for business
investment.

Hiring Costs

One of Congress' goals in enacting the
FLSA in 1938 was to spread
employment to a greater number of
workers by eflectively raising the wages
of employees working more than 40
hours per week. To the extent that firms
respond to an update to the salary level
test by reducing overtime, they may do
so by spreading hours to other workers,
including: Current workers employed
for less than 40 hours per week by that
employer, current workers who retain
their exempt status, and newly hired
workers. If new workers are hired to
absorb these transferred hours, then the
associated hiring costs are a cost of this
proposed rulemaking. The reduction in
hours is considered in more detail in
section VILD.v.

v. Transfers
1. Overview

Transfer payments occur when
income is redistributed from one party
to another. The Department has
quantified two possible transfers likely
to result from this proposed update lo
the salary level tests: (1) Transfers to
employees from employers to ensure
compliance with the FLSA minimum
wage provision; and (2} transfers to
employees from employers to ensure
compliance with the FLSA overtime pay
provision. Transfers in Year 1 to
workers frem employers due to the
minimum wage provision were
estimated to equal $46.7 million. The
proposed increase in the HCE
exemption compensation level does not
affect minimum wage iransfers because
workers eligible for the HCE exemption
earn well above the minimum wage.
Transfers to employees from employers
due 1o the overlime pay provision were
estimated to be $1,435.8 million,
$1,394.2 million of which is from the
increased standard salary level, while
the remainder is attributable to the
increased HCE compensation lavel.
Total Year 1 transfers were estimated to
be $1,482.5 million (Table 18).

TABLE 18—SUMMARY OF YEAR 1 REGULATORY TRANSFERS

{Millions)
Standard HCE Com-
Transfer from employers to workers salary level pensation level Total
DUE O MINIMUM WAGE .ooiveicriirninaesnrmses e cnesassasssssssssesssnasssimssessssemsss semabssssmssasas eeasasssensasestssrss $46.7 $0.0 $46.7

o4 Calculatod as the modian wage in the CPS for
warkers in management occupations (excluding
chiof exscutives) in 2013,

9 The adjustment ratio is derived from the BLS's
Employer Costs for Employee Compensation (ECEC)

data using variables CMLI1 0200000000000 and
CMUM 0200000000000,
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TABLE 18—S8UMMARY OF YEAR 1 REGULATORY TRANSFERS—Continued
{Millions}
Standard HCE Com-
Transfer from employers to workers salary level | pensation level Total
DUG (0 OWErNIMB DAY iz oo imstamemplias i by s oo e 4 e e S s S 1,394.2 4.7 1,4358
TOAl FANSIBIS ..o s st s s sr s s s s sneatres s 1,440.8 M7 1.482.5

Because the overiime premium
depends on the base wage, the estimatas
of minimum wage transfers and
overtime transfers are linked. This can
be considered a two-step approach, The
BDepartment first identified affecied EAP
waorkers with an implicit regular hourly
wage lower than the minimum wage,
and then calculated the wage increase
necessary to reach the minimum wage.
The implicit regular rate of pay is
calculated as usual weekly earnings
dividod by usual weekly hours worked.
For those employees whose implicit
regular rate of pay is below the
minimum wage, the overtime premium
was based on the minimum wage as the
regular rate of pay.

2. Transfers Dug 1o the Minimum Wage
Provision

Transfers from employers to workers
1o ensure compliance with the federal
minimum wage are small compared to
the transfers attributed to overtime pay
and are only associated with the change
in the standard salary level (workers
currently eligible for the HCE test earn
wall above the minimum wage). For
purposes of this analysis, the hourly rate
of pay is calculated as usual weekly
carnings divided by usual weekly hours
worked. [n addition to earning low
wages. this set of workers earns an

hourly rate below the federal minimum
wage and also works many hours per
week. To demonstrate, in order to earn
less than the federal minimum wage of
$7.25 per hour, bul at least $455 per
week, these workers must regularly
work significant amounts of overtime
(since $455/%7.25 = 62.8 hours). The
applicable minimum wage is the higher
of the federal minimum wage and the
state minimum wage. Most affected EAP
workers already receive at least the
minimum wage; an estimaled 12,000
affected EAP workers (less than 0.3
percent of all affected EAP workers)
currently earn an implicit hourly rate of
pay less than the minimum wage. The
Department estimated transfers due to
payment of the minimum wage by
calculating the change in earnings if
wages rase to the minimum wage for
workers who become nonexempt and
thus wauld have o be paid the
minimum wage,"

In response to an increase in the
regular rate of pay to the minimum
wage, employers may reduce the
workers” hours, which must be
considered when estimating transfers
attributed to payment of the minimum
wage to newly overtime-eligible
workers. In theory, because the quantity
of labor hours demanded is inversely

related to wages, a higher mandated
wage could result in fewer hours of
labor demanded. However, the weight of
the empirical evidence finds that
increases in the minimum wage have
caused little or no significant job loss.™
Thus, in the case of this propased
regulation, the Department believes that
any disemployment effect due to the
effect of the minimum wage provision
would be negligible. This is partially
due to the small number of workers
affected by this provision. The
Department estimated the potential
disemployment effects (i.e., the
estimated reduction in hours) of the
transfer attributed to the minimum wage
by multiplying the percent change in
the regular rate of pay by a labor
demand elasticity of —0.075.100

At the proposed salary level ($921 per
week), the Department estimated that
12,000 affected EAP workers will on
average see an hourly wage increase of
50.98, work 1.0 fewer hour per week,
and receive an increase in weekly
earnings of $74.0 as a result of coverage
by the minimum wage provisions (Table
19). Thus, the tolal change in weekly
earnings due {o the payment of the
minimum wage was estimated to be
$897,300 per week ($74.0 x 12,000) or
$46.7 million in Year 1.

TABLE 19—MINIMUM WAGE ONLY: MEAN HOURLY WAGES, USUAL OVERTIME HOURS, AND WEEKLY EARNINGS FOR

AFFECTED EAP WORKERS, 2013

Total weekly
Usual weekly | Usual weekly
Hourly wage = hours earnings (%r%ra%f:)rb
Before proposed regulation ............... $7.09 76.4 $529.1 -
Alter proposed regulation ..... 8.07 75.4 603.1 _
Change "3 L2 ...t it od 0.98 -1.0 74.0 $897.3

Note: Pooled data for 2011-2013,

2The applicable minimurn wage is the higher of the federal minimum wage and the state minimum wage.
“Usual weekly eamnings mulliplied by the 12,000 exempt workers with an implicit regular rale of pay below the minimum wage who would lose
their exemption stalus under the proposed rulemaking if weekly earnings did not changa.

" Because these workers’ hourly wages will be set
at tho minimum wage after the propused tule, their
employers will not be able to adjust their wages
downward (o offset part of tho cost of paying the
overtime pay preminm {which will by discussed in
the fnllowing section). Thereforn, these waorkers will
generally receivo lurgor transfers attriluted 1o the
overtime pay provision than other workers,

i Belman, D., and P.). Wolfson [2014). What Does
thi Minimum Wage Do? Kalamuzoo, MI: WE.
Upijolin stitnie for Empluyment Research. Dub,

AL TW. Lester, and M. Reich. (2000). Minimum
Wage Effects Across State Bordars: Estimates Using

Contigious Countivs. IRLE Warking Paper No. 157-

07. http:flitle berkelev.edufworkingpapers/157-
07.pdf. Schmitt. . {2013}, Why Does the Minimum
Whage Have No Discernible Effect on Employment?
Center for Economic and Policy Research.

1K' This is based on the estimated impact of a
change in the minimuin wage from $7.25 to $9.00
pur hour on the employment of teenagers from
Congrassiona] Budget Offica. (2014). The Effects of

a Minimum-\Wage Increase on Employment and
Family Income, While an elasticity estimato for
adult waorkers would be more appropriate, the
roport stated that thoe elasticity for adults was
“uhout mno-third of 1he elasticity ™" for teenngors,
without providing a spetific value. In addition, the

Fiterature for adults is more limited.
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3. Transfers Due to the Overtime Pay
Provision

The proposed rule will also transfer
income to affected EAP workers
working in excess of 40 hours per week
through payment of overtime 1o workers
earning belween the current and
propased salary levels. The size of the
transfers will depend largely on how
employers respond to the proposed
salary level for affected EAP workers
who work overtime. Employers may
respond by: (1) Paying the required
overtime premium to affected workers
for the same number of overtime hours
at the same implicit regular rate of pay;
(2) reducing the regular rate of pay for
workers working overtime; (3)
eliminating overtime hours and
Eutentia]ly transferring some of these

ours to other workers; (4} increasing
workers’ salary to the proposed salary
level; or (5) using some combination of
these responses. How employers will
respond depends on the relative costs of
each of these alternatives; in turn, the
relative costs of each of these
alternatives are a function of workers'
earnings and hours worked.

The simplest approach to estimating
these transfer payments would be to
multiply an employee’s regular rate of
pay (after compliance with the
minimum wage) by 1.5 for all overtime
hours; this is referred to as the “full
overtime premium’ model.1"! However,
duse to expected wage and hour
adjustments by employers, this would
likely overestimate the size of the
transfer. Therefore, the Department used
a methodology that allows for employer
adjustments, such as changes in the
regular rate of pay or hours worked. The
size of these adjustments is likely to
vary depending on the affected worker's
salary and work patterns,

Employer Adjustments to the Regular
Rate of Pay

This section focuses on evaluating
employers' responses to affected EAP
workers who work regular overtime
(usually work more than 40 hours in a
week). The requirement that employers
pay newly nonexempt employees in
accordance with minimum wage and
overtime requirements may result in
changes in employment conditions;
requiring an overtime premium
increases the marginal cost of Jabor,

191 The implicit regular rate of pay fs calculated
as usual weskly earnings divided by usual weokly
hours worked. For example, the regular rate of pay
for an employee praviously ineligible for overtimo
whose usual weekly earnings was $600 and usual
weaekly hours was 50 would be $12. Under the full
overtime premium model, this employee would
recelve $660 (40 hours x $12) + (10 hours x §12 x
1.5).

which employers will likely try to offset
by adjusting wages or hours. How
employers respond to a new salary level
and the ensuing changes in employment
conditions will depend on the demand
for labor, current wages, employer and
employee bargaining power, and other
factors. To model employer responses,
the Department used a method that
reflects the average response among all
employers for all affected workers.
However, individual employer
responses will vary.

wao conceptual models are useful for
thinking about how employers may
respond 1o reclassifying certain
employees as overtime eligible: The
“full overtime premium” model and the
“employment contract” model ¢ These
models make different assumptions
about the demand for overtime hours
and the structure of the employment
agreement which result in different
implications for predicting employer
responses,

he full overtime premium model is
based on the traditional *'labor demand”
model of determining wage and hour
conditions. In the labor demand model,
employers and employees negotiate
fixed hourly wages and then
subsequently negotiate hours worked,
rather than determining both hours and
pay simultaneously. This model
assumes employees are aware of the
hourly wage rate they negotiated and
may be more reluctant ta accept
downward adjustments. The labor
demand model would apply if
employees had a contract {o be paid at
an hourly rate, meaning that employers
could not reduce the regular rate of pay
in response to the requirement to pay a
50 percent premium on hours worked
beyond 40 in a week. However, the
increase in the cost of Jabor would lead
to & reduction in the hours of labar
demanded as long as labor demand is
not completely inelastic. The full
overtime premium model is & particular
scenario of the labor demand model in
which the demand for labor is
completely inelastic, that is employers
will demand the same number of hours
worked regardless of the cost.

In the employment contract model,
employers and employees negotiate
total pay and hours simultaneously,
rather than negotiating a fixed hourly
wage and then determining hours.
Under this model, when employers are

2 The smployntent contract model is also
known as the fixvd-job model. See Trejo, §.J. (1991),
The Effects of Overtime Pay Regulation on Worker
Compensation. American Econoinic Review, 81(4).
714-740 and Barkuma, A. (2011). The Structuro of
Labor Costs with Overtime Work in U.S. jobs,
Industrial and Labor Relations Roview, B4(1), 128-
142,

required to pay employees an overtime
premium, they adjust the employees’
implicit hourly rate of pay downward so
that when the overtime premium is paid
total employee earnings (and thus total
employer cost) remain constant, along
with the employees’ hours. The
employer does not experience a change
in cost and the employee does not
experience a change in earnings or
hours. The employment contract model
would hold if the workers who are
reclassified as overtime protected had
an employment agreement specifying
set total earnings and hours of work.

The employment contract model
tends to be more applicable to salaried
workers while the labor demand model
is generally more applicable to workers
paid hourly. Since all affected EAP
workers in this analysis are salaried, the
Depattment balieves the employment
contract model may be more appropriate
for estimating employer response to the
proposed salary increase. However, the
employment contract model may not
always hold true due to market
constraints, employer incentives, or
waorkers’ bargaining power. Four
examples are provided.

« Employers are constrained because
they cannot reduce an employee's
implicit hourly rate of pay below the
minimum wage. If the employee’s
implicit hourly rate of pay before the
change is at or below the minimum
wage, than employers will not be able
to reduce the rate of pay to offset the
cost of paying the overtime premium.

s Employees generally have some,
albeit limited, bargaining power which
may prevent employers from reducing
the employee’s implicit hourly rate of
pay to fully offset increased costs.

s Employers may be hesitant to
reduce the employee's implicit hourly
rate of pay by the entire amount
predicted by the employment contract
model because it may hurt employee
morale and consequently productivity.

» Employers are often limited in their
ability to pay different regular rates of
pay to different employees who perform
the same wark and have the same
qualifications. In order to keep wages
constant across employees and reduce
wages for overtime workers, employers
would need to reduce the implicit
hourly rate of pay for employees wha do
not wotk overtime as well as those who
do work overtime. This would reduce
total earnings for these non-overtime
employees [potentially causing
retention problems, productivity losses,
and morale concerns).

Therefore, the likely outcome will fall
somewhere between the conditions
predicted by the full overtime premium
and employment contract models. For
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example, the implicit hourly rate of pay
may fall, but not all the way to the wage
predicted by the employment contract
model, and overtime hours may fall but
not be eliminated since the implicit
hourly rate of pay has fallen. The
Department conducted a literature
review to evaluate how the market
would adjust to a change in the
requirement to pay overtime.

Barkume (2010) and Trejo (1991)
empirically tested for evidence of these
two competing models by measuring
labor market responses to the
application of FLSA overtime pay
regulations.1" Both concluded that
wages partially adjust toward the level
consistent with the employment
contract model in response to the
overtime pay provision.?™ Barkume
found that employee wage rates wers
adjusted downward by 40 to 80 percent
af the amount the employment contract
model predicted, depending on
modeling assumptions. Earlier research
had demonstrated that in the absence of
regulation some employers may
valuntarily pay workers some averlime
premium {o entice them to work longer
hours, to compensate workers for
unexpacted changes in their schedules,
or as a result of collective bargaining. 105
Thus Barkume assumed that workers
would receive an average voluntary
overlime pay premium of 28 percent in
the absence of an overlime pay
regulation. Including this voluntary
overtime pay from employers, he
eslimated that in response to overtime
pay regulation, the wage adjusted
downward by 80 percent of the amount
that would occur with the employment
contract model. Conversely, when
Barkume assumed workers would
receive no voluntary overtime pay
premium in the absence of an overtime

101 Barkume, A. (2010). The Structure of Lubor
Casts with Overtime Work in U.S. Jobs, Industrial
amd Labor Relations Review, 64(1). 128-142. Trejo,
5. (1991). Tho Effects of Overtime Pay Regulation
on Workor Compensation. Americun Econemic
feview, B1{4). 719-740

' Sinco both papers were based on cross-
sectional data, findings wers assumud to be at the
final equilibrium wages. Studies showing wage
contracts are likely to be stickior in the short run
than in the long run have limited applicability horo
since this analysis dvals exclusively with salaried
workers who are less likely to bu ewaro of their
implicit hourly wags rate. The Dopartinent has
muodoled a sticky ndjustment process by assuming
the wage elasticity of demand for lnbor is smaller
in Year 1 than in subsviquent years,

‘9% Barzel, ¥. (1973). Tho Determination of Daily
Hours and Wages. The Quarterly Journal of
Economics. 87(2), 220-234 demanstrated that
modest fluctuations in labor domand coulit justify
subistantial overtime premiums in the employment
contract model, Hart, RA. and Yue, M. (2000). Why
Do Firms Pay an Overlimo Premium? [ZA
Discussion Paper No. 163, showed that establishing
an overtime premium in an employmoent contract
ean reduce invfficivucies.

pay regulation, wages adjusted
downward 40 percent of the amount the
amployment contract model
predicted. ! 197 However, while it
seemed reasonable that some premium
was paid for overtime in the absence of
regulation, Barkume's assumption of a
28 percent initial overtime premium is
likely too high for the salaried workers
potentially affected by a change in the
salary and compensation level
requirements for the EAP
exemplions, 108

Modeling Employer Adjustments to the
Hourly Rate of Pay and Overtime Hours

In practice, employers do not seem to
adjust wages of regular overtime
workers to the full extent indicated by
the employment contract model, and
thus employees appear to get a small but
significant increase in weekly earnings
due to coverage by overtime pay
regulations. Barkume and Trejo found
evidence partially supporting both the
employment contract model and the full
overlime premium model in response to
a 50 percent overtime premium
requirement: A decrease in the regular
rate of pay for workers with overtime
(but not the full decrease to the
employment contract model level) and a
decrease in the probability of working
overtime. Therefore, when modeling
employer responses with respect (o the
adjustment to the regular rate of pay, the
Department used a method that falls

1un Barkume's cstimates aro consistent with
Treju’s 1991 finding that the wege adjustnent when
there is no overtime promium was only about 40
purcent of the full employment contract medu!
adjustment. Trojo's estimates range from 25 percent
to 49 percent and averago 40 percent, Trejo, S.J.
(1991). The Effects of Overtime Pay Regulation on

Worker Compensation. Ameriean Economic Revie,

A1[4), 719=740.

"7 Cansider a worker oarning $500 and working
50 hours per week, Assuming no overtimo premium
is paid the imaputed hourly rate of pay is $10.
Assuming & 28 percent overtime premium, the
haurly rate of pay is $9.47 ({$9.47 x40} + {($4.47
% 1.28) = 10)) = §500, If the hourly rate of pay was
fully adjusted 1o the ecmployment contract model
level when overtime pay is newly required, the
hourly rale of pay would be $9.09 (($8.09 x 40) +
1{59.04 % 1.5) = 10)} = §3500, Forty percent of the
adjustment fron $10 1o $9.09 resukts in an adjusted
regulur rato of pay of $9.64. Eighty percont of tho
adjustment from 59 47 to $4.09 results in an
adjustod hourly rate of pay of §9.17. The
Department took the average of these two adjusted
wages to ostimate that the resulting houtly rate of
pay would bio 54,40

104 Barkume (2010) based this assumption on the
findings of Bell, D. and Hart. R. (2003). Wages,
Hours, and Overtime Promia: Evidence from the
British Labor Market, Industria! and Labor
Helations Review, 56(3), 470—180. This study used
1998 data on mule, non-managurial fulltime
workers in Britain, British workers were likely paid
a larger voluntary overtime promium than
American workers becausu Britain did not have a
required overtime pay regulation and so collective
bargaining played a larger role in implementing
nvortime pay.

somewhere between the employment
contract model and the full overtime
premium model {i.e., the partial
employment contract model),

Barkume reparted two methods to
estimate this partial employment
contract wags, depending on the
amount of avertime pay assumed (o be
paid in the absence of regulation. As
noted above, the Department believes
bath the model assuming a voluntary 28
percent overtime premium and the
model assuming no voluntary overtime
premium are untealistic for the affected
population. Therefore, lacking more
information, the Department determined
that an appropriate estimate of the
impact on the implicit hourly rate of
pay for regular overtime workers after
the proposed rule should be determined
using the average of Barkume's two
estimates of partial employment
contract model adjustments: A wage
change that is 40 percent of the wage
change assuming an initial zero
overtime pay premium, and a wage
change that is 80 percent of the wage
change assuming an initial 28 percent
overlime pay premium.'™ This is
approximately equivalent to assuming
that overlime workers received a 14
percent overlime premium in the
absence of regulation (the mid-point
hetween 0 and 28 percent).

How employers adjust workers' wages
and hours depends on employment
conditions, The discussion begins with
a description of how employment
conditions affect employers’ wage
adjustments depending on the differing
work characteristics of their employees.
However, changing employees' earnings
is also likely to result in adjustments to
hours worked. Thus, after estimating
wage adjustments the Department
calculated the adjustments to hours
worked as a function of the new wage.
Finally, transfers from emplayers to
employees were estimated as a function
of the changes in wages and the changes
in hours.

The Department identified four types
of workers whose work characteristics
impact how employers were modeled to
respond to the proposed changes in both
the standard and HCE salary levels:

11t Both studies considered a population that
included hourly workers. Evidonce is not available
on how the adjustment towards the employmeont
contract model differs between salaried and houtly
waorkers. The smploymant contract mode] may be
more likely to hold for salaried workers than for
bourly workers since salatied workers directly
ohserve their weekly total samings, oot their
implicit equivalent hourly wage. Thus, applying the
partinl adjustmont to the employment contract
model as estimated by these studies may
overestimale the transfers from employers 1o
workars who are salaried.
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¢ Type 1: Workers who do not work
overtime. These workers will not
experience any adjustment in their
hourly rate o‘!/")aa :

» Type 2: Workers who do not
regularty work overtime but
occasionally work overtime.1" Some of
these workers' implicit hourly rate of
pay will fall.1t? Others will have no
change in their hourly rate of pay.

» Type 3: Workers who regularly
work overtime. These workers’ implicit
hourly rate of pay falls ta reflect the
partial employment contract model
adjustment.??2

¢ Type 4: Workers who regularly
work overtime. These workers differ
from the Type 3 workers in that once
wages and hours are adjusted, weekly
earnings are greater than the proposed
salary level, so employers will increase
these workers' earnings to the proposed
salary level so they can continue to
claim the EAP exemption for them.11"

Type 1 affected EAP workers will
hecome avertime eligible, but since they
do not work pvertime, they will ses no
change in their weekly earnings. Type 2
and Type 3 affected EAP workers will
become overtime eligible and must be
paid the overtime premium for any
overtime hours worked and may see
changes in their regular rate of pay, and/
or hours, and thus weekly earnings. As
explained in more detail below, Type 2
and Type 3 affected workers were
maodeled differently due to the
difference in the nature of the overtime
hours worked. Type 3 workers receive
wages adjusted for partial compliance
with the employment contract model
and their hours adjust in response. Type
4 workers are those who regularly work
overtime, but will remain exempt
because their weekly earnings will be
raised to the proposed EAP salary level
{either the standard salary level or HCE
compensation level depending on

119 Type 2 workers are those who worked
overtime in the survey woeek (the weck referrod to
in tho CPS MORG questionnalrs). If a different week
was choscn as the survey week then likely somo of
these workers would not have worked overtima.
Howover, because the data arv representative of
both the population and all twelve months in a
yuar, the Departmoent believes the share of Type 2
waorkers in the given week s rapresentative of an
average week in the year.

13 The Department assumes that Type 2 workers
are currently paid additional wages for overtime
hours worked at the usual hourly wage rate.
Specifically, Type 2 workers' actual earnings for the
weok are calculated as (usual weckly carnings/usual
hours worked) x {actual hours worked last weck).

112 The reduction in the regular hourly wago is
restricted by the minimum wage: the wage cannot
fall below the minimum wage.

1131t is possible that employers will increass the
salarics paid to somo “*occasional” overtime
wotkers to maintain the exemption for the worker,
but the Department has no way of identifying these
workers,

which test the worker passed). How
employers respond to workers who
work overtime hours is described in
more detail in the following paragraphs
for Type 2 and Type 3 workers.

The Department distinguishes those
wha regularly work overtime {Type 3
warkers) from those who occasionally,
or irregularly, work overtime (Type 2
workers) because employer adjustment
to the proposed rule may differ
accordingly. The Department believes
that employers are more likely to adjust
hours worked and wages for regular
overtime workers because their hours
are predictable. Conversely, il may be
more difficult to adjust hours and wages
for occasional overtime workers because
employers may be responding to a
transient, perhaps unpredicted, shift in
market demand for the good or service
they provide. In this case it is likely
advantageous for the employer to pay
for this occasional overtime rather than
to adjust permanent staffing.
Additionally, the transient and possibly
unpredicted nature of the change may
make it difficult to adjust wages for
these workers.

The Department treats Type 2 affected
workers in two ways due to the
uncertainty of the nature of these
occasional overtime hours worked. If
these workers work extra hours on an
unforeseen, short-term, as-needed basis
{e.g.. to adjust to unanticipated
increases in demand)}, then there may be
less opportunity for employers to adjust
straight-time wages downward, 114
However, if these workers work extra
hours on a foreseen, periodic basis (e.g.,
work a few extra hours one week each
month, but workers do not consider it
“regular overtime™ because they do nat
work overtime during three weeks each
month), then there may be some
opportunity for employers to adjust
straight-time wages downward (e.g., so
pre- and post-revision moenthly income
is more similar). That this overtime is
periodic and predictable is what makes
it much more similar to that worked by
Type 3 workers, and pravides
employers with more opportunity to
adjust hours and wages. Since in reality
there is likely a mix of these two

1 Employers may be reluctant to reset hourly
wage rates to respond to unexpected changes to the
nced for overtime because the negative impact on
worker morale may outweigh the gains from
adjusting wages to unexpected shifts in demand. Of
relevance is the well-established literature that
shows employers do not quickly adjust wages
duwnwarg in rogard to downturns in the economy;
the sama logic applies to our approach o
unexpected changes in demand. See, for example
Bowlay, T. (1999). Why Wages Don't Fall During a
Recession. Cambridge, MA: Harvard University
Press. Sec also Barzel, Y. (1873). Tho Determinaticn
of Daily Hours and Wages. The Quarterly Journal
of Economics, 87(2), 220-238.

occasional overtime scenarios, the
Department combines models
representing these two scenarios when
estimating impacts.''®

Our estimate for how Type 2 workers
are affected is based on the assumption
that 50 percent of these workers who
worked occasional overtime worked
expected overtime hours and the other
50 percent worked unexpected
overtime. Workers were randomly
assigned to these two groups. Workers
with expected occasional avertime
hours were trealed like Type 3 affacted
workers (partial employment contract
model adjustments}. Waorkers with
unexpected occasional overtime hours
were assumed 1o receive a 50 percent
pay premium for the overtime hours
worked (full overtime premium model}.

Since affecled Type 2 and Type 3 EAP
warkers wark more than 40 hours per
week, whether routinely or
occasionally, they will now be overtime
protected. These workers will receive an
overtime premium based on their
implicit hourly wage adjusted as
described above. Because employers
must now pay more for the same
number of labor hours, they will seek to
reduce those hours; in economics, this
is described as a decrease in the
quantity of labor hours demanded (a
movement to the left along the labor
demand curve). It is the net effect of
these two changes that will determine
the final weekly earnings for affected
EAP workers. Next we describe how
these workers' hours adjust in response
to the change in their implicit hourly
wage and the requirement to pay an
overtime premium on that wage for each
hour warked in excess of 40 hours per
week.

The reduction in hours is calculated
using the elasticity of labor demand
with respect to wages. The Department
used a short-run demand elasticity of

113 Trejo and Barkume's adjustinents are averages.
excluding somo workers (i.e., half of Type 2
workers) from these adjustments could potentially
bins the size of the adjustment for the workers who
continue 1o receive the adjustment, This bias would
exist if Barkumo and Trejo estimated the averago
adfustment for a sample of workers including
irregular overtime workers and the sizo of the
adjustmont for these workers differs from other
workers, 1t Is not clear whether Trojo’s and
Barkume's samples include both occasional and
regular overtime workers; howevar, the
Departmant’s interprutation is that Trojo includes
only wotkers who usually work overtimo and
Barkume inciudes both, If these assumptions are
correct, the magnitude of this RIA's adjustmont
mado for the workers whoso wages and hours are
adjusted would be appropriata if it were applying
Trojo's results but inay, due to applying Barkume's,
result in an underestimate of the averagoe fall in base
wages. We believe the magnitude of any potential
bias will be small becauss the half of Type 2
workers who aro occasional overtime workers (and
thus treated differently) compose only 8 percent of
Type 2 and Typo 3 workers.
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~0.20 to estimate the percentage
decrease in hours worked resulting from
the increase in average hourly wages in
Year 1 calculated using the adjusted
base wage and the overtime wage
premium.''® The interpretation of the
short run demand elasticity in this
context is that a 10 percent increase in
wages will result in a 2 percent decrease
in hours worked. Transfers projected for
years 2 through 10 used a long-run

118 This elasticily estimate is based on the
Departmunt's analysis of Lichter, A, Poichl, A. &
Siegloch, A (2014). The Own-Wage Elasticity of
Labor Demand: A Mota-Regression Analysis. [ZA
DP No. 7958. Some researchers have estimated
larger impacts from own wage changes on the
number of evertimo hours worked (Elamormesh, D.
and S, Trajo. {2000). The Demand for Hours of
Labor: Direct Evidunce from California. The Hevien
of Economics and Statistics. 82(1), 38—47 concludo
the prics olasticity of domand for overtime hours is
at least —0.5). The Dupartmont decided fo use a
general measutu of etnsticity applied to the average
change in wuges sinca the increase in the overtime
wage is soimmvhat offset by a decrease in the non-
overtime wage as indicated in the employment
coniract modol, and welcomes comments on the
appropriale elasticity to be used in this annlysis,

elasticity; this will be discussed in
section VII.D.x.1,117

The Depariment calculates the
percent increase in hourly wages since
it must be used with the elasticity of
labor demand to determine the change
in hours. This is equal to workers’ new
average hourly wage (including
overtime pay) divided by their original
implicit hourly wage. For Type 3
affected workers, and the 50 percent of
Type 2 affected warkers who worked
expected overtime, we estimate adjusted
total hours worked after making wage
adjustments using the partial
employment contract model. To
estimate adjusted hours worked, we set
the percent change in total hours
worked equal to the percent change in
average wages multiplied by the wage
elasticity of labor demand.1* The wage

117 In the short-run not all factors of production
tan he changed and so the change in hours
denumded is srealler than in the long run. when all
factors are flexible.

1% In this equation, the only unknown is adjusted
lolal hours worked. Sincw adjusted total hours
worked is in tha donomninator of the loft side of the
enuation and is also in thi numerator of the right

elasticity of labor demand was
determined from a review of published
econometric studies. The percent
change in average wages is equal to the
adjusted implicit average hourly wage
minus the original implicit average
hourly wage divided by the original
implicit average hourly wage. The
original implicit average hourly wage is
equal to original weekly earnings
divided by origina! hours worked. The
adjusted implicit average hourly wage is
equal to adjusted weekly earnings
divided by adjusted total hours warked.
Adjusted weekly earnings equals the
adjusted hourly wage (i.e., after the
partial employment contract model
adjustment) multiplied by 40 hours plus
adjusted hours worked in excess of 40
multiplied by 1.5 times the adjusted
hourly wage.

Figure 4 is a flow chart summarizing
the four types of affected EAP workers.
Alsa shawn are the impacts on exempt
status, weekly earnings, and hours
worked for each Lype of affected worker.

sido of the equation. solving for adjusted towal hours
workad requires solving a quadratic equation.
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Do not usually
work OT

Affected

Figure 4: Flow Chart of Proposed Rulemaking’s Impact on Eamings and Hours Worked

workers (a]

Regular hourly

Regular hourly
wages < MW

Hourly wages

wages & MW [b]

Regularly work
oT

increase to MW

~
Hourly wages Weekly earnings
Do not work Work occasional adjust downward increase to
occasional OT oT(c] to offset some OT proposed salary
compensation dc) level [e]
\,
- ) - T
Gain MW/OT Gain MW/OT Gain MW/OT
protection protection protection Remain exempt
\ - L 1
© 'd ) r‘ ™ r
No change in Weekiy earnings Weekly earnings Weekly earnings
weekly Increase an increase on increase on
earnings average average average
b , \f
g 3 ' ) r
No change in Hours decrease on Hours decrease No change in
hours average on average hours [f])
\ b ’ |
Type 1 Type 2 Type 3 Type4

s Affecled EAP workers are those wha are
exempt under the current EAP exemptions
and would gain minimum wage and overtime
prolection or receive a raise to the proposed
increased salary level.

bDepending on how empleyers respond to
this rule, some workers may experience
adverse consequences due to a reduction in
their hours of work, potentially nccessitaling
a second job toe maintain their pre-rule
earnings level.

v Occasional overtime workets are those
who responded that they (1) do not usually
work overtime and (2) worked overtime in
the survey week. [n any given week different
workers may be working occasional overtime
but the Department assumes the total number
of oceasional overtime workers and

occasional overtime hours are similar across
weeks,

4°The amount wages ate adjusted
downwards depends on whether the
employmeni contract model or the labor
demand model holds. The Department's
preferred mothod uses a combination of the
two, Employers reduce the regular hourly
wage role somewhat in response 1o overtimg
pay requirements, but the wage is not
reduced enough 1o keup tolal compensation
conslant.

+Based on hourly wage and weckly hours
it is more cost efficiunt for the employer to
increase the worker's weekly salary 1o the
updated salary level than to pay overtime

ay.

b I'The Department assumed hours would
not change due to lack of data and ralevant

literature; however, it is possible employers
will increase these workers® hours in
response lo paying them a higher salary.

Estimates of the Number of and Impacts
on Affected EAP workers

The Department projects 4.7 million
workers will be affected by either (1) an
increase in the standard salary level to
the 40th earnings percentile because
they earn salaries between $455 per
week and $921 per week or (2) an
increase in the HCE compensation level
to the 90th earnings percentile,
$122,148 annually. These workers are
categorized into the four “types”
identified previously. There are 3.5
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million Type 1 workers (74.7 percent of
all affected EAP workers), those who
work 40 hours per week or less and thus
will not be paid an overtime premium
despite their expected change in status
to overtime protected (Table 20). Type

2 workers, those who are expected to
become overtime eligible and do not
usually work overtime but did work
overtime in the survey week (i.e.,

occasional overtime workers), lotal
181,000 workers (3.9 percent of all
affected EAP workers). Type 3 workers,
those who are expected to become
avertime eligible and be paid the
overtime premium, are composed of an
estimated 931,000 workers (19.9 percent
of all affected EAP workers). The
number of affected Type 4 workers was
estimated to be 71,000 workers (1.5

percent of all affected workers); these
are workers who the Department
believes will remain exempt because
firms will have a financial incentive to
increase their weekly salaries to the
proposed salary level so that they
remain exempt, rather than pay a
premium for overtime hours.1"

TABLE 20—AFFECTED EAP WORKERS BY TYPE (1,0008), 2013

N Regular OT
o overtime
Occasional OT
Total® w&"{fd (T2) no#ga\:gz'lpt Remain exempt
{T3) (T4

Standard salary [BVE] ...........ccicvnmiresiniriisesie i 4,646 3,478 180 920 67
HCE compensation Vel ... snens 36.2 20.7 1.0 11.1 3.4

Total . i i e oD e n i o R ke o 4 682 3,499 181 931 71

Note: Pooled data for 2011-2013.

" Estimated number of workers exempt under the EAP exemplions who would be enfitled to overtime protection under the proposed salary lev-
els (if their waekly eamings do not increase to the proposed salary levels).

‘Type 1: Workers without regular OT and without occasional OT.

“Type 2: Workers without regular OT but with occasional OT. Paid overtime premium pay, so average weekly eamings increase, but regular
rale of pay and hours fall for 50 percent of workers,

‘Type 3: Workers with regular OT who become ncnexempt. Paid overtime premium pay, so average weekly hours increase, but regular rate of

pay and hours fall.

“Type 4: Workers with reguiar OT who remain exempt {i.g., are paid the proposed salary lavel).

The proposed rulemaking will likely
impact affected workers' wages, hours,
and earnings. How these will change
depends on the type of worker,
Predicled changes in implicit wage rates
are outlined in Table 21; changes in
hours in Table 22; and changes in
weekly earnings in Table 23. Type 1
workers will have no change in wages,
hours, or earnings,12¢

Estimating changes in the regular rate
of pay for Type 3 workers and the 50
percent of Type 2 workers who regularly
waork occasional overtime requires
application of the partial employment
contract madel, which predicts a
dacrease in their average regular rates of
pay. The Department estimates that
employers would decrease these
workers’ regular hourly rates of pay to
the amount predicted by the partial
employment contract model adjustment.
Employers would not be able to adjust
ihe regular rate of pay for the occasional
overtime workers whose overtime is
ircegularly scheduled and unpredictable
(the remaining 50 percent of Type 2

Y1 As previously described, the Depariment
caleulated a wuge and hour adjustiment for all
regular overtime workers. Consider, by way of
example. n worker who initinlly carned $900 and
worked 70 hours per week. Suppose the partial
employment contract adjustment rosults in o regulac
rate of pay of $11.94 and 69.5 hours warked por
weuok, After the partial employment contract

workers). As a group, Type 2 workers
currently exempt under the standard
test would see a decrease in their
average regular hourly wage [ie.,
excluding the overtime premium) from
$18.30 to $17.88, a decrease of 2.3
percent. Type 2 workers paid between
$100,000 and the proposed HCE
compensation level would see an
average decrease in their regular hourly
wage from $52.99 to $50.85, a decrease
of 4.0 percent. However, because
workers will now receive a 50 percent
premium on their regular hourly wage
for each hour worked in excess of 40
hours per week, average weekly
earnings for Type 2 workers would
increase.

Type 3 workers will also receive
decreases in their regular hourly wage
as predicted by the partial employment
contract model. Type 3 affected workers
paid below the proposed standard salary
level would have their regular hourly
rate of pay decrease on average from
$14.71 to $13.93 per hour, a decrease of
5.3 percent, Type 3 workers paid

adjustments, this worker would receive
approximately $1,006 per woek {(40 x $11.94) +
129.5 x [$11,94 x 1.5}}. Since this is greater than the
proposed standard salary lovel. the Dopurtment
estimated that this worker would have his salury
increased to 3921 and remain exempt at that
threshold.

between $100.000 and the proposed
HCE compensation level would have
their regular rate of pay decrease on
average from $39.23 to $36.66 per hour,
a decrease of 6.5 percent. Again,
although regular hourly rates decline,
weekly earnings will increase on
average because these workers are now
eligible for the overtime premium.

Type 4 workers’ implicit hourly rates
of pay would increase in order for their
earnings to meet the proposed standard
salary level ($921 per week) or the
proposed HCE annual compensation
level (122,148 annually). The implicit
hourly rate for Type 4 affected EAP
workers who had earned between 3455
and $921 per week would increase on
average from $16.40 to $16.72 {a 2.0
percent increase) (Table 21). The
implicit hourly rate of pay for Type 4
workers who had earned between
$100,000 and $122,148 annually would
increase on average from $41.87 to
$42.32 (a 1.1 percent increase).

V29[t ja possiblo that theso workers may
experience an increase in hours and weekly
carnings becauso of transfers of hours from overtime
waorkers. Due to the high levet of uncertainty in
employors’ responses regasding tho transfer of
hours, the Depurtment did not have credibile
evidence to support an ostimation of the number of
hours transferred to other workers,
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TABLE 21—AVERAGE REGULAR RATE OF PAY BY TYPE OF AFFECTED EAP WORKER, 2013
] Regular OT
No overtime | : —
| Total worked | Occasional OT 1 ngwty Remain
i (T1) nonexempt exempt
| (3) (T4)
Standard Salary Level
Before proposed rule . l $18.38 $19.39 5$18.30 $14.71 $16.40
After proposed rule ... 821 19.39 17.88 13.93 16.72
Change .....coeirins -0.17 0.00 =0.42 -078 0.33
HCE Compensation Level
| S SRS
Before proposed rUle ... $47.26 | 552.18 $652.99 $39.23 $41.87
After proposed rule ... i 46.46 52.18 50.85 36.66 4232
ChANQE ... il i iiTias ciunmindstns Seand i Fons 4w v s momis it s -0.80 0.00 -2.14 - 2.57 0.45

Note: Pooled data for 2011-2013.

‘Type 1: Workers without regular OT and without occasional OT.
“Type 2: Workers without regular OT but with cccasional OT, Paid overtime premium pay, so average weekly eamings increase, but regular

rate of pay and hours fall for 50 percent of workers.

*Type 3: Workers with regular OT who become nonexempt. Paid overtime premium pay, so average weekly hours increase, but regular rate of

pay and hours fall.

*Type 4: Workers with regular OT who remain exempt (i.e., are paid the proposed salary level).

Type 1 and Type 4 workers would
have no change in hours. Type 1
waorkers’ hours would not change
because they do not work overtime and
thus the requirement to pay an overtime
premium does not affect them. Type 4
workers' hours would not change
because they continue to be exempt, and
therefore are not paid a premium for
overtime hours. Type 2 and Type 3
workers would see a small decrease in
their hours of overtime worked. This

reduction in hours is relatively small
and is due to the effect on labor demand
of the increase in the average hourly
base wage as predicted by the
employment contract model. 12!

Type 2 workers who would be newly
overtime eligible would see a decrease
in average weekly hours in weeks where
occasional overtime is worked, from
48.0 to 47.9 hours (0.3 percent) (Table
22).222 Type 2 workers who would no
longer earn the HCE compensation level

would see a decrease in average weekly

46.3 (0.4 percent),
Type 3 workers affected by the

increase in the standard salary level

would see a decrease in hours worked

hours in applicable weeks from 46.5 to

from 50.7 to 50.3 hours per week {0.8
percent). Type 3 workers affected by the

increase in the HCE compensation level
would see an average decrease from 53.7

TABLE 22—AVERAGE WEEKLY HOURS FOR AFFECTED EAP WORKERS 8Y TYPE, 2013

to 53.3 hours per week (0.8 percent).

N Regular OT

o overtime . cp

Total worked Occa'(.s.lrozr;al o Newly Remain
{T1) nonexempt exempt

T3) (T4)
Standard Salary Level®

Before proposed e .....cseccssesmmisssssmsssssmsrsesrs 418 386 48.0 50.7 56.9

Alfter proposed nule ..... 41.5 386 47.9 50.3 56.9

Change ..........coeeeceemnnee ~ 0.1 0.0 -01 -04 0.0

HCE Compensation Level®

Belore proposed rule ........coinne 45.8 39.8 48.5 53.7 56.4

After proposed rule . 45.7 9.8 46.3 53.3 56.4

Change .......ccwimeies =01 0.0 -0.2 -04 0.0

Note: Pooled data for 2011-2013.

alJsual hours for Types 1, 3, and 4 but actual hours for Type 2.
“Type 1: Workers without regular OT and without occasional OT.
"Type 2: Workers without regular OT but with occasional OT. Paid overtime premium pay, so average weekly eamings increase, but regular

raie of pay and hours fall for 50 percent of workers.

"Type 3: Werkers with regular OT who becoma nonexempt. Paid overtime premium pay, so average weekly hours increase, but regular rate of

pay and hours fall.

“Type 4: Workers with regular OT who remain exempt (i e., are paid the proposed salary level).

120The Department estimates that half of Type 2
waorkers will not see a reduction in their hours:
howsever as a group, Type 2 workers are expected
to experience a roduction in their hours of work.

122 Type 2 workers do not see increases in reguler
ocarnings to tho new salary level (as Typo 4 wotkers
do) aven if their now earnings exceed that new
Jevel, This is because the estimated now narnings

exceed the salary level

only refluct their earnings in that weok: their
eanings for the entire year do not necessarily
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week (1.2 percent) for those affected by
the HCE compensation level.

Although both Type 2 and Type 3
workers on average experience a
decrease in both their regular rate of pay
and hours worked, their weekly
earnings are expected to increase as a
result of the overtime premium. Based
on a standard salary level of $921 per
waeek, Type 2 workers' average woekly
earnings increase from $879.35 to
$925.33, a 5.2 percent increase.1*? The
average weekly earnings of Type 2
workers affected by the change in the

HCE compensation level were estimated
to increase from $2,470.77 to $2,514.22,
a 1.8 percent increase.

Because Type 1 workers do not
experience a change in their regular rate
of pay or hours they would have no
change in earnings due to the proposed
rule (Table 23). While their hours are
not expected to change, Type 4 workers’
salaries would increase to the proposed
standard salary level or HCE
compensation level (depending on
which test they pass). Thus, Type 4
workers’ average weekly earnings would
increase by $20.47 (2.3 percent) for
those affected by the change in the
standard salary level and by $27.36 per

Average weekly earnings of Type 3
workers also increase. For Type 3
workers affected by the standard salary
level, average weekly earnings would
increase from $731.54 10 $751.13, an
increase of 2.7 percent. Type 3 warkers
affected by the change in the HCE
compensation leve] have an increase in
average weekly earnings from $2,057.41
to $2,117.56, an increase of 2.9 percent.

TABLE 23—AVERAGE WEEKLY EARNINGS FOR AFFECTED EAP WORKERS BY TYPE, 2013

Regular OT
No overtime
Total worked Occa?_ilpzn)al or Newly Remain
{T1) Nonexempt exempt
(T3) (T4}
Standard Salary Leveiab
Befora proposed MUIR ............coisentesisiimessesmasesrasmecrs $730.58 5719.31 $879.35 $731.54 $900.53
Altar proposed rule 736.54 719.31 925,33 75113 921.00
CNANGE i i i insdines ngs e oo 5.96 0.00 45.97 19.60 20.47
HCE Compensation Levelab

Belore proposed fUlR ........ceciciniccinsmenn e s 2,103.26 2,075.18 247077 2,057.41 2,321.64
Altorproposed rile 2. ik i m R b e e 2,125.42 2,075.18 2,514.22 2,117.56 2,349.00
Change ......c.ccceew. 22.16 0.00 43,45 60.15 27.36

Nete: Pooled data for 2011-2013.

“The mean of the hourly wage multiplied by the mean of the hours does not necessarily equal the mean of the weekly eamnings because the
product of twe averages is not necassarily equal to the average of the product
“Weekly earnings for weeks where overtime is worked. Thus for Type 3 and 4 workers weekly eamings is derived by muitiplying the wage by

usual hours worked but for Type 2 workers weekly eamings is derived by multiplying the wage by aciual

“Type 1: Workers without regular OT and without occasional OT.

* VPE 2: Workers without regular OT but with occasional OT. Paid overtime premium pay, so average weekly earmings increase, but regular
rate of pay and hours fall for 50 percent of workers,

“ Type 3: Workers with regular OT who become nonexempt. Paid overtime premium pay, so average weekly hours increase, but regular rate of

pay and hours fall.

* Type 4: Workers with regular OT who remain exemp! (i.e., are paid the proposed salary levei).

Weekly earnings afler an increase to
ihe proposed standard salary level were
estimated using the new wage (i.e., the
partial employment contract model
wage) and the reduced number of
avertime hours worked, At the propaosed
standard salary level, the average
weekly earnings of all affected workers
will increase from $730.58 to $736.54, a
change of $5.96 (0.8 percent). However,
these figures mask the impact on
workers whose hours and earnings will
change because Type 1 warkers make
up more than 70 percent of the pool of
affected workers. If Type 1 workers,

23 For these calculations. the Department
assumed Type 2 warkers are paid their regular rate
of pay for all vccasional overtine hours. For
example, if a Typa 2 worker earned $700 per week
and normally werked a 40 hour workweok then his
or her regular rate of pay would be $17.50 pur hour.
!f that porson worked 10 hours of avertime in some

who do not work overtime, are excluded
the average increase in weekly earnings
is $23.72,

At the proposed standard salary level,
multiplying the average change of $5.96
by the 4.6 million affected standard EAP
workers equals an increase in earnings
of $27.7 million per week or $1,441
million in the first year (Table 24). Of
the weekly total, $897,000 is due to the
minimum wage provision and $26.8
million stems from the overtime pay
provision. For warkers affected by the
change in the HCE compensation level,
average weekly earnings increase by

weok, e or she would camn 3875 ($700 + $17.50

x 10) in that week. This is why basoline sverage
weokly earnings are higher than for other types of
workers. These workera do not see increuses in
regular enrnings to tho now salary leval since their
earnings only exceed the salary lovel in somo
weeks. Il ingtead. the Department assumed Type 2

ours workad in the survey week.

$22.16 ($51.91 if Type 1 workers, who
do not work overtime, are excluded).
When multiplied by 36,000 affected
workers, the national increase in weekly
earnings will be $801,000 per week, or
$41.7 million in the first year. Thus,
Year 1 transfer payments attributable to
this propased rule tatal $1,482.5
million. If the Department assumed
Type 2 workers received no additional
pay for occasional overtime hours prior
to the rulemaking (as discussed above),
then Year 1 transfers would instead be
$1,499.1 million.

workers received no additional pay for occasional
overtima hours, but merely receivad their nsual
weekly salary. then estimatod basoline earnings
would be smallet, and estimated transfers would be
larger fer these workers.
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TABLE 24—TOTAL CHANGE IN WEEKLY AND ANNUAL EARNINGS FOR AFFECTED EAP WORKERS BY PROVISION, 2013

Provision

| Total change in eamings

Total® ...

ol s sal.ad_’_ |BV3|Tota|

Minimum wage only ...
Overtime pay only® ...
HCE compensalion level Total
Minimum wage only .......

OVarlimE PAY ONIY P .ottt ioseiert i sbs bbb e asd s da bbb 3 A L D P RLE L O AR bR 9P e et ens s emt s

(1.000s)
Weekly Annual
$28,509 $1,482,490
27,708 1,440,825
ag7 46,662
) 26,811 1,394,163
| 801 41,665
I
| 801 41,665

aDue to both the minimum wage and overime pay provisions and proposed changes in both the standard salary level and the HCE com-

pensation level,

b Estimated by subtracting the minimum wage transfer from the total transfer.

4, Potential Transfers Not Quantified

There may be additional transfers
attributable to this proposed
rulemaking; however, the magnitude of
these other transfers could not be
quantified. These transfers are discussed
in this section, as well as in section
VILD.vii, below.

Converted to Hourly Status From
Salaried Status

Changing the EAP salary and HCE
compensation level tests may impact
whether a worker is classified as
overtime ineligible or overtime eligible.
Some evidence suggests that it is more
costly for an employer to employ a
salaried worker than an hourly worker.
If true, employers may choose ta
accompany the change in exemption
status with a change to the employee’s
method of pay, from salary to an hourly
basis, since there is no longer an
incentive to classify the worker as
salaried.1?4 Several employer
stakeholders noted that salaried workers
may perceive such a change as a loss of
status.

If the worker prefers to be salaried
rather than hourly, then this change
may impact the worker. The likelihood
of this impact occurring depends on the
costs to employers and benefils to
employees of being salaried. Research
has shown that salaried workers (who
are not synonymous with exempt
workers, but whose status is correlated
with exempt status) are more likely than
hourly workers to receive benefits such
as paid vacation time and health
insurance 125 and are mare satisfied
124 There is no requirement that overtime eligible
employees ba paid on an hourly basis. Paying such
employees on a salary basls is sppeopriate so long
as the employoe receives overtima pay for working
mote than 40 hours in the workweek. See 29 CFR
77B.113.

125 Lambort, . J. (2007). Making a Differonce for
Hourly Emplayses. In A. Booth, & A. C. Crouter,
Work-Life Policies that Make a Real Difference: for
Individuals, Families, and Communities.
Washington, DC: Urban Institute Pross.

with their benefits,'2¢ and that when
employer demand for labor decreases
hourly workers tend to see their hours
cut before salaried workers, making
earnings for hourly workers less
predictable.1?” However, this literature
generally does not control for
differences between salaried and hourly
waorkers such as education, job title, or
earnings; therefore, this correlation is
not necessarily attributable to hourly
status.

Additionally, even if a worker's
salaried status is not officially changed,
a salaried worker may effectively
become an hourly worker if managers
have to monitor hours more closely, so
the worker may have less flexibility in
work schedule, =

Reduced earnings for some workers

Hoelding regular rate of pay and work
hours constant, payment of an overtime
premium will increase weekly earnings
for workers who work overtime,
However, as discussed previously,
employers may try to mitigate cost
increases by reducing the number of
overtime hours worked, either by
translerring these hours to other workers
or monitoring hours more clasely.
Depending on how hours are adjusted,

a specific worker may earn less pay after
this proposed rulemaking. For example,
assume an exempt worker is paid for
overtime hours at his regular rate of pay
(not paid the overtime premium but still
acquires a benefit from each additional

120 Balkin, D. B., & Griffeth, R. W, (1993). The
Determinants of Employee Benefits Satisfaction
fournat of Business and Psychelogy. 7(3). 223-334.

127 Lambert, S. ).. & ienly, |. R. (2009)
Scheduling in Hourly Jobs: Promising Practices for
the Twentv-First Century Economy. The Mobility
Agenda. Lambert, S. . (2007). Making a Difference
for Hourly Employees.

128 Swanberg, . E.. Pitt-Catsouphes, M., &
Drescher-Burke, K. [2005). A Question of Justice:
Disparities in Employees’ Access to Flexible
Schedule Arrangements. Journal of Family Issues,
26 (6), A66-895. WarldatWork Research. (2009).
Flexible Work Arrangements for Nonexempt
Emplovees. WorldatWork Research.

hour worked over 40 in a week]. If the
employer does not raise the worker’s
salary to the new level, requiring the
overtime premium may cause the
employer to reduce the worker's hours
1o 40 per week. If the worker's regular
rate of pay does not increase, the worker
will earn less due to the lost hours of
work.

vi. Deadweight Loss

Deadweight loss (DWL) occurs when
a market operates at less than optimal
equilibrium outpul. This typically
results from an intervention that sets, in
the case of a labor market, wages abave
their equilibrium level. While the higher
wage results in transfers from employers
1o workers, it also causes a decrease in
the total number of labor hours that are
being purchased on the market. DWL is
a function of the difference between the
wage the employers were willing to pay
for the hours lost and the wage workers
were willing to take for those hours. In
other words, DWL represents the total
loss in economic surplus resulting from
a “wedge" between the employer’s
willingness to pay and the worker’s
willingness 1o accept work arising from
the proposed change. DWL may vary in
magnitude depending on market
parameters, but is typically small when
wage changes are small or when labor
supply and labor demand are relatively
price (wage) inelastic.

The DWL resulting from this
proposed rulemaking was estimated
based on the average decrease in hours
worked and increase in hourly wages
calculated in section VILD.v. As the cost
of labor rises due to the requirement to
pay the overtime premium, the demand
for overtime hours decreases, which
results in fewer hours of avertime
warked. To calculate the DWL, the
following values must be estimated:

¢ The increase in average hourly
wages for affected EAP workers,

+ the decrease in average hours per
waorker, and
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¢ the number of affected EAP
workers.

Only 50 percent of Type 2 workers
{those who work regular or predictable
occasional overtime) and Type 3
workers are included in the DWL
calculation hecause the other workers
either do not work overtime (Type 1),
continue to work the same number of
overtime hours (Type 4), or their
employers are unable to adjust their
hourly wage because their overtime
hours worked are unpredictable (the
other 50 percent of Type 2 workers). As
described above, after taking into
account a variety of potential responses
by employers, the Department estimated
the average wage change for EAP
affected warkers whose hours change.
Warkers impacted by the changa in the
standard salary level are considered
separately from workers impacted by

the change in the HCE compensation
level.

For workers affected by the revised
standard salary level, and who
experience a change in hours, average
wages [including overtime) will increase
by $0.68 per hour. Average hours will
fall by 0.40 per week. These changes
result in an average DWL of $0.14 i)]er
week per Type 2 [the 50 percent who
work foreseeable overtime) and Type 3
worker. An estimated 1.01 million
workers will be eligible for the overtime
premium on some of their hours worked
after employer adjustments are taken
into account. Multiplying the $0.14 per
worker estimate by the number of
affected workers results in a total DWL
of $7.2 million in the first year of this
proposed rulemaking attributable 1o the
revised standard salary level (1.01
million workers in DWL enalysis x
$0.14 per worker per week x 52 weeks).

For workers affected by the revised
HCE compensation level and who
experience a change in hours, the
average hourly wage will increase by
$2.14 and average hours worked will
fall by 0.41 per week. This results in an
average DWL of $0.44 per week for each
of the estimated 12,000 workers affected
by the compensation level who will see
their hours fall. Multiplying this per
worker estimate by the number of
affected workers results in a DWL of
$273,000 in the first year atiributable to
the HCE component of this proposed
rulemaking (12,000 workers in DWL
analysis x $0.44 per worker x 52 weeks),
Thus, total DWL attributed to the
proposed rulemaking is estimated to be
$7.4 million in Year 1, which is small
in comparison to the size of the costs
and transfers associated with this
proposal.

TABLE 25—SUMMARY OF DEADWEIGHT LOSS COMPONENT VALUES

HCE
Component Standka;"’%lsalary compensation
level
Average hourly wages:
PP muumapssssinsvagninasissuinss $15.01 $40.31
Post ...... $15.70 $42.45
CNEANGE 1 o i g m s S AT iSSP Ea e Ll S e $0.68 85214
Average overtime hours:
L e T i P 10.45 13.14
Post ...... 10.05 12.73
Change .............. ~0.40 -0.41
Affected EAP workers: ;2% otaies” shi/elm,  deploe dne tode VS e R 2 R s 1,010,433 12,042
DWL:
DWL per worker per WeEK s mimiers e oifitnieses esiis so Siimies sosdin salobostiom b ribens oo bbb oo e B P $0.14 $0.44
Total annual DWL (MIMIONS] c.cuiciieicimntecrrecrisiareessssssesse s sessssssss st sbt st e batesseeremsreremses e anmsssereass st 57.15 $0.27

Note: DWL analysis is limited to Type 2 (S0%) and Type 3 workers who experience hour adjustmenis,

vii. Other Benelits, Costs and Transfers

1. Benefits, Costs and ‘Transfers Due to
Strengthening Overtime Protection for
Other Workers

In addition to the 4.7 million affected
EAP workers who will be newly eligible
for overtime protection (absent
employer response to increase the salary
level 1o relain the exemption), overtime
protection will be strengthened for an
additional 10.0 million salaried workers
who earn between the current salary
level of 5455 per week and the proposed
salary level of $021 per week. These
workers, who were previously
vulnerable to misclassification through
misapplication of the duties test, will
now be aulomatically overlime
protected hecause their salary falls
below the new salary level and therefore
they will not be subject to the duties
test. These 10.0 million workers
include:

* 6.3 million salaried white collar
workers who are at particular risk of
being misclassified because they
currently pass the salary level test but
do not satisfy the duties test; and

¢ 3.7 million salaried workers in blue
collar accupations whose overtime
protection will be strengthened because
their salary will fall below the proposed
salary threshold.1?¥ (Identification of
blue collar workers is explained in
seclion VILB.iv).

Although these workers are currently
entitled to minimum wage and overtime
profection, their protection is better
assured with the proposed salary level.
The salary lavel test is considered a
bright-line test because it is clear to
employers and employees alike whether
or not a worker passes. The duties test
(which is the reason employers cannot
claim the EAP exemption for the akove

¥ Some workers in this group may be overtime
insligible: due to another non-EAP exemption

workers) is more discretionary and
therefore harder to apply. An outdated
salary level reduces the effectivaness of
this bright-line test, At the proposed
salary level, the number of overtime-
eligible white collar workers earning at
or above the salary level will decrease
by 6 million, and an estimaled 806,562
{13.5 percent) of these workers are
currently misclassified as exempt.
Therefore, increasing the salary level is
expected to result in less worker
misclassification. Employers will be
able to maore readily determine their
legal obligations and comply with the
law, thus leading to benefits, costs and
transfers that are qualitatively similar to
the impacts discussed elsewhere in this
analysis but the magnitudes of which
have not been estimated.

2. Cost Savings: Reduction in Litigation

Reducing the number of white collar
employees for whom a duties analysis
must be performed in order to
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determine entitlement to overtime will
also reduce litigation related lo the EAP
exemption. As previously discussed,
employer uncertainty about which
workers should be classified as EAP
exempl has contributed to a sharp
increase in FLSA lawsuits over the past
decade. Much of this litigation has
involved whether employees who
satisfy the salary level test also meet the
duties test for exemption. See, e.g,
Soehnle v. Hess Corp., 399 F. App'x 749
(3d Cir, 2010) (gas station manager
earning approximately $654 per week
satisfied duties test for executive
employee); Morgan v. Family Dollar
Stores, Inc., 551 F.3d 1233 (11th Cir.
2008} (store managers earning an
average weekly salary of up to $706 did
not satisfy duties test for executive
exemption).

Setting an appropriate salary level for
the standard duties test and maintaining
the salary level with automatic updates
will restore the test's effectiveness as a
bright-line method for determining
exempt status, and in turn decrease the
litigation risk created when employers
must apply the duties test to employees
who generally are not performing bona
fide EAP work. This will eliminate legal
challenges regarding the duties test
involving employees earning between
the current salary level ($455) and the
proposed level ($921). See, e.g., Little v.
Belle Tire Distribs., Inc., 588 F. App'x
424 (6th Cir. 2014) (applicability of
administrative or executive exemption
to tire store assistant manager earning
$1,100 semi-monthly); Taylor v.
Autozone, Inc., 572 F. App'x 515 (9th
Cir. 2014) (applicability of executive
exemption to store managers earning as
little as $800 per week); Digz v. Team
Oney, Inc., 291 F. App’x. 947 (11th Cir.
2008) (applicability of executive duties
test to pizza restaurant assistant
manager earning $525 per week). Setting
ihe salary level test at the proposed
level will alleviate the need for
employers to apply the duties test in
these types of cases, which is expected
to result in decreased litigation as
employers will be able to determine
employee exemption status through
application of the salary level test
without the need to perform a duties
analysis. See Weiss Report at 8 (The
salary tests “have amply proved thaeir
effectiveness in preventing the
misclassification by employers of
obviously nonexempt employees, thus
tending to reduce litigation. They have
simplified enforcement by providing a
ready method of screening out the
obviously nonexempt employees,
making an analysis of duties in such
cases unnecessary.”’)

3. Benefits and Costs: Reduction in
Uncertainty about Future Overtime
Hours and Pay

The proposed rule may have an
impact on emEloyees who are not
currently working any overtime, but
will now be entitled to minimum wage
and overtime pay protections. These
workers may face a lower risk of being
asked to work overtime in the futute,
because they are now entitled to an
overtime premium, which could reduce
their uncertainty and improve their
welfare if they do not desire to work
overlime. Additionally, if they are asked
to work overtime, they are compensated
for the inconvenience with an avertime
premium,

Economic theory suggests that
waorkers tend to assign monetary values
to risk or undesirable job characteristics,
as evidenced by the presence of
compensating wage differentials for
undesirable jobs, relative to other jobs
the worker can perform in the
markelplace. To the extent a
compensating wage differential exists,
compensation may decrease with the
reduction in uncertainty.?® For this
reason, overall compensation would be
expected to decrease for workers whose
uncertainty decreases. Employees who
prefer the reduced uncertainty to the
wage premium would experience a net
benefit of the rule, and employees who
prefer the wage premium to the reduced
uncertainty would experience a net
harm as a result of the rule. The
Department believes that attempting to
model the net monetary value of
reduced uncertainty is not feasible due
to its heavy reliance on data that are not
readily available, and the potentially
questionable nalure of the resulting
estimates, 141

4, Benefits and Costs: Work-Life Balance

Due to the increase in marginal cost
for overtime hours, employers will
demand fewer hours from some of the
workers affected by this rule.'32 The
estimated transfer payment does not
take into account the benefit to these
workers of working fewer hours in
exchange for more (or equal) pay.

13915 this case, the size of the compensating wags
differential is a function of the lkelihood of
working overtime and the amount of overtime
worked. If tha probability of werking overtime is
small then the wage differential may not exist.

121 For a discussion of compensating wage
differentials. see Gronberg, T. |, & Reed, W. R,
[1994). Estimating Workers” Marginal Willingness to
Pay for Job Attributes using Duration Data, fournal
of Human Resources, 29{3), 811-831,

132 The Department recognizes that not all
workers would prefer to work fewer hours and thus
some of these workers might experionce an adverse
impact. The Departmont has no basis for estimating
this potential impact.

Therelote, an additional benefit of this
proposed rulemaking is the increase in
time off for affected EAP workers. On
avetage, affected EAP workers were
estimated to work 5.2 minutes less per
week after the proposed rutemaking.
Tha effect is much more pronounced
when limited o just those workers
whose hours are adjusted (50 percent of
Type 2 and all Type 3 workers); they
would on average work 23.9 minutes
less per week after the proposed
rulemaking. The additional time off may
help these warkers better balance work-
life commitments, thus potentially
making them better off.

Empirical evidence shows that
workers in the United States typically
work more than waorkers in other
comparatively wealthy countries.134
Although estimates of the actual level of
overwork vary considerably, executive,
administrative, and professional
occupations have ihe highest percentage
of workers who would prefer to work
fewer hours compared to other
occupational categories.’4 Therefore,
the Department believes that the
proposed rule may result in increased
time off for a group of workers who may
prefer such an oulcome. However, the
empirical evidence does not allow us to
estimate how many workers would
prefer fewer hours or how much
workers value this additional time off so
it is difficult to monetize the benefit
they may receive. Howaver, if we use
affected workers' average wage to
approximate the value they place on
this time {$15.31), then the benefit of
this additional time off would total $6.2
million weekly (0.40 hours x 1.02
million workers x $15.31). This would
result in an estimated total benefit of
$324.4 million per year.

This is likely an overestimate to the
extent that not all workers would prefer
to work fewer hours and thus some of
these workers might experience an
adverse impact. In addition, the
estimated work loss represents an
average over all affected workers, and
some workers may experience a larger
reduction in hours. 1%

173 Far more information, see QECD series,
average annuel houts actually worked per worker,
available at: http.//stats.oecd.org/
index.aspx?DateSetCode= ANHRS,

1M Hamermesh, D.S., Kawaguchi, D, Lee, I
[2014). Does Labor Legislation Bencfit Workers?

Well-Being after an Hours Reduction. [ZA DP No
8077,

Galden, L., & Gebreselnasie, T. {2007).
Overemployment mismatches: the prefurence for
fewer work hours. Menthiy Labor Review, 130(4),
18-37.

Hamermesh, D.5. [2014). “Not enough time?”
American Economist, 59(2).

135 | is possible that some employers may choose
to eliminate all overtime for affectod workers and

Continued
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5. Additional Benefits and Cosls not
Quantified

The largest benefit to workers from
the proposed rule is the transfer of
income from employers (as discussed in
the transfer section of the analysis); but,
to the extent that the benefits to workers
outweigh tha costs to employers, thera
may be a societal welfare increase due
to this transfer, The channels through
which societal welfare may increase and
other secondary benefits may occur are
discussed below and include increased
productivity and improved worker
outcomes, such as improved health. The
discussion references the potential
magnitude of these benefits where
possible; however, due to data
limitations and mixed evidence on the
significance of such effects, the
Department was not able to quantify the
size of these potential benefits.

Health

Working lang hours is correlated with
an increased risk of injury or health
problems. 144 Therefore, by reducing
overtime hours, some affected EAP
workers’ health may improve. This
would henefit the worker's welfare,
their family's welfare, and society since
fewer resources would need 1o be spent
on health. Health has also been shown
1o be highly correlated with
productivity.'3” Thesa beneficial effects,
and how they compare with other
potential respanses by employers,
especially regarding workers who pass
the duties test and whose salaries are
either already above the proposed
threshold or would be adjusted ta be so,
have not been quantified.

Increased productivity

This proposed rule is expected to
increase the marginal cost of some
workers' labor, predominately due to
the overtime pay requirement since
almost all affected EAP workers already
earn the federal minimum wage,

hire additional workers or spread the work to
exisling employves to replace the lost hours. Tl
potential for this adjustment is uncertain, and the
Department has found ne studies that estimate the
potential magnitude of this effuct. In addition, an
employer may bu limited in his or her ability to
nuke such adjustments; many affected employees
work only a few hours of overtime vach week:
affected empluyees” tasks may not be casily
divisible; and hiting new workers and/or managing
differont work Aows witl impose additional costs
on the emplayer that will offset the savings from
avoiding paying tho ovortime premium

1 Keller, 5. M. (2009). Effucts of Extendud Waork
Shifts and Shift Work on Pativnt Safuty,
Productivity, and Employee [lealih. AAOHN
Journal, 57(12), 497-502.

'3 Losppke, R., Taitol, M., Richling, D., Parry, T..
Kesslor, R, Hymul, P., ot al. (2007). Health and
Productivity as a Businoss Strategy. fournal of
Occupational and Environmental Medicine, 497},
712-721

However, some of the cost to employers
of paying the overtime premium may be
offset by increased worker productivity.
This may occur through a variety of
channels, including: increased marginal
productivity as fewer hours are worked,
reduction in turnover, efficiency wages,
and worker health.

Reduction in turnover: Research
demonstrates a posilive carrelation
between earnings and employee
turnover: as earnings increase, employee
turnover decreases.’™ 17 Reducing
turnover may increase productivity, al
least partially because new employees
have less firm-specific capital (i.e., skills
and knowledge that have productive
value in only one particular company)
and thus are less productive and require
additional supervision and training, 149
In short, replacing experianced workers
with new workers decreases
productivity, and avoiding that will
increase productivity. Reduced turnover
should also reduce firms’ hiring and
training costs. As a result, even though
marginal labor costs rise, they may rise
by less than the amount of the wage
change because the higher wages may be
offset by lower turnover rales, increased
praductivity, and reduced hiring costs
for firms,

Itis difficult to estimate the impact of
reduced turnover on worker
productivity and firm hiring costs. The
potential reduction in turnover is a
function of several variables: the current
wage, hours worked, turnover rate,
industry, and occupation. Additionally,
estimates of the cost of replacing a
worker who quits vary significantly.
Therefare, quantifying the potential
benefit associated with a decrease in
turnover attributed ta this proposed rule
is difficult.

Efficiency wages: By increasing
earnings this proposed rulemaking may
increase a worker's productivity by
incentivizing the worker to work harder.
Thus the additional cost to firms may be
partially offset by higher productivity.
120 Howes. Candace, (2005). Living Wages and
Retontion of Homecaro Workers in San Francisco.
Industrial Relations, 44(1), 139-163. Dubue, A,
Lester, TV, & Reich. M. (2014). Minimum Wage
Shocks, Employment Flows and Labor Market
Frictions. IRLE Working Paper #149-13,

13 Noto that this literature tends to focus on
changes in earnings for a specific sector or subset
of tha labor force. The impact on turnover when
earnings incroase across sectors {as would bo tho
casn with this regulation) may be smaller,

i Argote, L., Insko, C. A, Yovetich, N, &
Roumaro, A, A. (1915). Group Learning Curves: The
Effects of Turnovar and Task Complexity on Group
Performance, Journal of Applied Social Psychology,
25(6). 512-520

Shaw, J. D, (2011). Turnsver Rates and
Organizational Performance: Reviow, Critique, and

Research Agenda. Organizational Psychology
Heview, 1(3). 187-213.

In particular, the estimated managerial
cosls associated with greater monitoring
effort may be offset due to this effect. A
strand of economic research, commonly
raferred to as “efficiency wages,”
considers how an increase in wages may
be met with greater productivity.14
However, this literature tends to focus
on firms voluniarily paying higher
wages, and thus distinguishing
themselves from other firms. Since this
rulemaking mandates wage increases,
extrapolating from efficiency wage
theory may not provide a reliable guide
to the likely effects of the rule.

Conversely, there are channels
through which mandating overtime pay
may reduce productivity. For example,
somse overtime hours may be spread to
other workers. If the work requires
significant projeci-specific knowledge or
skills, then the new worker receiving
these transferred hours may be less
productive than the first worker,
especially if there is a steep learning
curve. Additionally, having an
additiona) worker versed in the projecl
may be beneficial to the firm if the first
worker leaves the firm or is temporarily
away (e.g., sick) or by providing benefits
of teamwork (e.g., facilitating
information exchange).

6. Transfers: Reduction in Social
Assistance Expenditures

The transfer of income resulting from
this proposed rule may result in
reduced need for social assistance (and
by extension reduced social assistance
expenditures by the government). A
worker earning the current salary lavel
of $455 per week earns $23,660
annually. If this worker resides in a
family of four and is the sole earner,
then the family will be considered
impoverished. This makes the lamily
eligible for many social assistance
programs. Thus, transferring income to
these workers may reduce eligibility for
government social assistance programs
and government expenditures. A social
walfare improvement will result from
the reduced resource needs for making
those transfer payments.

Benefits for which currently EAP
exempl workers may qualify include
Medicaid, the Supplemental Nutrition
Assistance Program (SNAP}, the
Temporary Assistance for Needy
Families (TANF) program, the Special
Supplemental Nutrition Program for
Women, Infants, and Children (WIC),
and school breakfasts and tunches.
Quantilying the impact of this proposed
rulemaking on government expenditures

141 ."\kurluf._G. A, (1982), Laber Contracts as
Partial Gift Exchange. The Quarterdy Journni of
Economics, 97(4). 543-504,
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is complex and thus not estimated here.
In order to conduct such an analysis, the
Department would need estimates of the
transfer per worker, his or her current
income level, other sources of family
income, number of family members,
state of residence, and receipt of aid.

viii. Bounds on Transfer Payments

Because the Department cannot
predict the precise reaction of
employers to the proposed rule, the
Department also calculated bounds to
the size of the estimated transfers from
employers to workers using a variety of
assumptions. Since iransfer payments
are the largest component of this
proposed rulemaking the scenarios
considered here are bounds around the
transfer estimate. Based on the
assumptions made, these bounds do not
generate bounded estimates for costs or
DWL.

The maximum patential upper limit
occurs with the assumption that the
demand for labor is completely
inelastic, and therefore neither the
implicit regular hourly rate of pay nor
hours worked adjust in response to the
changes in the EAP standard salary level
and HCE annual compensation lavel

test. Emplayers then pay workers one
and a half times their current implicit
hourly rate of pay for all overtime hours
currently worked (i.e., the full overtime
premium). The minimum potential
lower bound occurs when wages adjust
campletely and weekly earnings are
unchanged as predicted by the
employment contract model. The
Department believes that bath the
maximum upper bound scenario and
the minimum lower bound scenario are
unrealistic; therefore, we constructed
more credible bounds.

For a more realistic upper bound on
transfer payments, the Department
assumed that all occasional overtime
workers and half of regular overtime
workers would receive the full overtime
premium, as it was compuled in the
maximum upper bound methodology
{i.e., such workers would work the same
number of hours but be paid 1.5 times
their implicit initial hourly wags for all
overtime hours). Conversely, in the
preferred model we assumed that anly
50 percent of occasional overtime
warkers and no regular overtime
workers would receive the full overtime
premium. It was assumed that
employers could not instantaneously

adjust earnings for the 50 percent of
affected EAP workers who regularly
work overtime. However, for the other
half of regular overtime workers, the
Department assumed they would have
their implicit hourly wage adjusted as
predicted by the partial employment
contract model (wape rates fall and
hours are reduced but total earnings
conlinue to increase, as in the preferred
method). Table 26 summarizes the
assumptions described above.

The plausible lower transfer hound
also depends on whether employees
work regular overtime or occasional
overtime. For those who regularly work
overtime hours and half of thase wha
work occasional overtime, the
Department assumes the employees’
wages will fully adjust as predicted by
the employment contract model,
whenever possible (in the preferred
method their wages adjust based on the
partial employment contract madel).142
For the other half of employees with
occasional overtime hours, the lower
bound assumes they will be paid one
and one-half times their implicit hourly
wage for overtime hours worked (full
overlime premium).

TABLE 26—SUMMARY OF THE ASSUMPTIONS USED TO CALCULATE THE LOWER ESTIMATE, PREFERRED ESTIMATE, AND

UrPPER ESTIMATE OF TRANSFERS

Lower transfer estimate

Preferred estimate

Upper transfer estimate

Occaslonal Overtime Workers (Type 2)

50% fuil employment contract model adj

1 50% partial employment contract mode! adj ....

100% full overtime premium,

50% full overtime Premium .......cowecrm i

|
50% full overtime premium.
| —

Regular Overtime Workers (Type 3)

100% full empioyment contract model adj ........

100% partial employment contract mode! adj ..

50% parial empioyment coniract model ad]
50% full overtime premium.

Legend:

*Full overime premium: Regular rate of pay equals the implicit hourly wage prior to the proposed regulation {with no adjustments), workers
are paid 1.5 times this base wage for the same number of overtime hours worked prior to the regulation (assuming the worker was paid the min-
imum wage, otherwise the wage increases to the minimum wage and overtime hours may decrease).

* Full employment contract model adjusiment: Base wages are set at the higher of: (1) a rate such that total eamings and hours remain the
same before and after the proposed regulation; thus the base wage falls, and workers are paid 1.5 times the new base wage for overtime hours
{the employment coniract model} or {2) the minimum wage.

* Partial employment contract model adjustment: Regular rates of pay are partially adjusted to the wage implied by the employment contract
model. The resulting regular rate of pay is the midpoint of: (1) a base wage that adjusts 40 percent of the way to the employment contract model
wage level, assuming no overtime premium was initially paid and (2) a base wage that adjusts 80 percent of the way to the employment contract
model wage level, assuming the workers initially received a 28 percent premium for overtime hours worked.

The cost and transfer payment
estimates associated with the bounds
are presented in Table 27. Regulatory
familiarization costs and adjustment
costs do not vary across the scenarios.
These employer costs are a function of
the number of affected firms or affected
workers, human resource personnel
hourly wages, and time estimates. None

142 The straight-time wage adjusts to a lovel that
kovops weoekly earnings constant when overtime

of these vary based on the assumptions
made above, Conversaly, managerial
costs are lower under these alternative
employer response assumptions because
fewer workers” hours are adjusted by
employers and thus managerial costs,
which depend on the number of
workers whose hours change, will be
smaller. Managerial costs vary according

hours aru paid at 1.5 times the straight-time wago
In cases where adjusting tho straight-time results in

to employers’ response to the proposed
rule,

Depending on how employers adjust
the implicit regular hourly wage, the
estimated transfer may range from
$543.7 million to 52,851.2 million, with
the preferred estimate equal to $1,482.5
million. The DWL associated with the
preferred estimate is $7.4 million. The

a wage |ess than the minimum wage, the straight-
time wago is set to the minimum wage.
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upper transfer estimate of DWL is
smaller than the preferred estimate
because the assumptions made for this

uppet bound scenario result in fewer
hours lost, For the lower transfer
estimate DWL was estimated to be less

than $400,000; for the upper transfer
estimate scenario the DWL was
estimated to be $3.7 million.

TABLE 27—BOUNDS ON ANNUAL COST AND TRANSFER PAYMENT ESTIMATES, 2013 (MILLIONS)

Lower transfer Preferred Upper transter
Costitransfer estimate @ estimate PR stimate

Direct employer costs.
Reg. fAMIAMZANON ........ ..o e arrs s soms e e senacss e et es b sass st rrtsanet s erseemeres $254.5 $254.5 $254.5
Adjustment costs ... 160.1 160.1 160.1
Managerial costs ........... 1.7 178.1 828
Total direct employer costs .. 416.3 502.7 497.4
Transfers® .......ovvreeereeenres 543.7 1,482.5 2,851.2

Note: Pooted data for 2011-2013.

2Due 1o both the minimum wage and overtime pay pravisions and changes in both the standard salary level and the HCE compensation level.

ix, Regulatory Alternatives

The Department proposes in this
NPFRM to update the standard salary
level 1o the 40th percentile of weekly
earnings for all full-time salaried
workers (3921 per week). The
Depariment considered a range of
alternatives before deciding an this
level. Seven alternatives are presented
here. Two of these (alternatives 1 and 7)
inflate the value of earlier salary lovels
to take into account inflation in the
intervening years, Three others
(altecnatives 2, 3, and 5) adapt the 2004
method or the Kantor method to set the
salary level. Allernatives 4 and 6 set the
salary level to the median weckly salary
for either all full-time hourly and
salaried workers or full-time salaried
warkers, respectively. Table 28 presenis
the alternative salary levels considerad
and the number of workers estimated to
be affected under these salary levels.

Alternative 1 increases the 2004
salary level of $455 per week by the rate
of inflation between 2004 and 2013 as
measured by the CPI-U. This results in
a salary lavel of $561 per week. Al this
salary level 576,000 workers would be
affected in Year 1, imposing direct
adjustment and managerial costs of
$36.1 million, transferring $127.9
million in earnings from employers to
employees, and resulting in DWL of
$0.5 million.

Alternative 2 sets the salary level
using the 2004 method resulting in a
salary level of $577 per week, At this
salary level 734,000 workers would be
affected, Year 1 adjustment and
managerial cosls would equal $44.5
million, with transfers of $151.5

million, while DWL would equal $0.7
million.

Alternative 3 sets the salary level
using the Kantor method. This results in
a salary level of $657 per week. At this
salary level, 1.4 million workers are
affected, Year 1 adjustment and
managerial costs are $91.8 million, Year
1 transfers are $318.6 million, and Year
1 DWL is $1.7 million.

Alternative 4 sets the salary level
equal to the 50th percentile, or median,
of weekly earnings for full-time hourly
and salaried workers. This results in a
salary level of $776 per week. At this
salary level, 2.7 million workers would
be affected in Year 1, emplayer cosls
would total $179.8 million with
transfers of $686.6 million, and DWL
would be $3.6 million.

Alternative 5 is based on the Kantor
method but, whereas alternative 3
generales the salary level associated
with the long duties test, alternative 5
generates a level more appropriate to the
short duties test (as explained in section
VIL.C) and results in a salary level of
5979 per week. At this salary level, 5.6
million workers would be affected in
Year 1, with adjustment and managerial
costs of $404.2 million, transfers of $1.8
billion, and DWL equal to $10.3 million.
As previously noted, while this
alternative uses the average difference
between the Kantor long and short tests.
the ratio of the short 1o long salary tests
ranged between approximately 130
percent and 180, which would result in
a salary between $854 and $1,183.

Allernative 6 sets the standard salary
equal to the 50th percentile, ar median,
of weekly earnings for full-time salaried
workers. This approach is similar to the

propased method but uses a higher
weekly earnings percentile: 50th instead
of the 40th. This results in a salary level
of 51,065 per week. At this salary level,
6.9 million workers would be affected in
Year 1, employer costs would total
$522.1 million with transfers of $2.5
billion, and DWL would be $14.8
million.

Alternative 7 increases the 1975 short
test salary level of $250 per week by the
rate of inflation from 1975 to 2013. This
resulls in a salary level of $1,083 per
week. Al this salary level, 7.1 million
workers would be affected in Year 1,
employer costs would total $543.0
million with transfers of $2.7 billion,
and DWL would be $15.5 million,

The Department also examined
alternatives to the proposed HCE
compensation level, HCE alternative 1
left the current $100,000 annual
compensation level unchanged.
Therefore, no employer costs, transfers,
or DWL are associated with this
alternative.

HCE alternative 2 sets the HCE annual
compensation level at $150,000 per
year. This compensation level would
affect 52,000 workers in Year 1
{compared to 36,000 at the proposed
compensation level), impose adjustment
and managerial costs on employers of
$5.5 million, transfer $71.2 million in
earnings from employers to employees,
and generate $600,000 in DWL. Because
regulatory familiarization costs cannot
realistically be differentiated into those
relevant to the standard salary level, and
those relevant to the HCE compensation
level, the Department does not
separately estimate those costs for the
HCE alternatives.
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TABLE 28—PROPOSED STANDARD SALARY AND HCE COMPENSATION LEVELS AND ALTERNATIVES, AFFECTED EAP

WORKERS, COSTS, AND TRANSFERS, 2013

Year 1 impacts

Affected EAP {Millions)
Alternative Salary level workers i =
I (1,000s) ngr'iasll hs | Transfers DWL®
Standard Salary Level (Weekly)
PrOPOSEU .ocviirmmssisnissesnmimirsriserimerssssssesnsssiospasssibnst pobessbsason $821 4,646 $334.8 $1,440.8 §7.2
Alt. #1: Inflate 2004 levels 561 576 36.1 127.9 0.5
All. #2: 2004 Method ......comvemnssmsmeirisinsnes | 577 734 44.5 151.5 0.7
Alt. #3: Kantor method .......vvrisiismeiimeene, - 857 1,380 91.8 318.6 1.7
Alt. #4: Median full-time hourly and sataried workers . 776 2,704 179.8 686.6 36
Al #5; Kantor Shomt 188t ....ccverveevccrreememicen s ssssiiians 979 5,632 404.2 1,821.3 103
Alt. #6: Median full-time salaried ..... 1,065 6,855 522.% 2,526.8 14.8
Alt. #7: Inflate 1975 short test tevel .....ecrvrreeisseviainn 1,083 7,128 543.0 2,666.1 15.5
HCE Compensation Level {Annually)
PrOPOSEM oottt s ass s b sbt s s srsrcaenins $122,148 36 $3.3 §41.7 $0.0
Alt. #1: No change .. 160,000 (] [ oo neneaneerinaaraney || [racesessresenteensannere | || [ecsasearacsnasenrererass
Alt. #2: 2004 percentile 150,000 52 55 7.2 0.6

Note: Pooled data for 2011-2013.

a Regulatory familiarization costs are excluded because they are a one-lime cost that do not vary based on the proposed salary levels.
v DWL was estimaled based on the aggregate impact of both the minimum wage and overtime pay provisions. Since the transfer associated
with the minimum wage is negligible compared to the transfer associaled with overlime pay, the vast majority of this cost is attributed to the over-

time pay provision.

x. Projections
1. Methadology

In addition to estimating Year 1 cosls
and transfers, the Department projected
costs and transfers forward for ten years.
To project costs and transfers, the
Department used several pieces of data,
specifically the median wage growth
rate and the employment growth rate.
These calculations are described below,
after which the ten-year projected costs
and transfers are presented.

‘The projections presented in this
section assume the proposed salary
level remains constant cver ten years.
Thus, the number and percent of
affected EAP workers decline over time
as real earnings increase.?*? The section
on automatic updating of the salary
level will present the estimated ten-year
impacts based on how real earnings
change relative to an automatically
updated salary level because the
selection of the salary level is
conceptually separate from the decision
to update (and how to update) the salary
level. Thus, the costs and impacts of
each are considered and presented
separalely.

In order to identify workers whose
projected salaries fall between the
current salary level ($455 per week) and
the proposed salary level based on the
40th earnings percentile (8921 per
week], a wage growth rate must be

143 As described in the following parngraphs, the
Department used historical wage growth rates to
project wage growth rates.

applied to current earnings. The
Department applied an annual real
growth rate based on the average annual
growth rate in median wages from 2005
to 2012.144 The wage growth rate is
calculated as the geometric growth rate
in median wages using the historical
CPS MORG data for exempt workers by
occupation-industry categories. The
geometric growth rate is the constant
annual growth rate that when
compounded (applied to the first year's
wage, then to the resulting second year’s
wage, etc,) yields the last historical
year's wage. This method anly depends
on the value of the wage in the first
available year and the last available
year, and may be a flawed measure if
either or both of those years were
atypical; however, in this instance these
values seem typical.

An alternative method would be to
use the time series of median wage data
la estimate the linear trend in the values
and continue this to project future
median wages. This method may be
preferred if either or both of the
endpoint years are outliers, since the
trend will be less influenced by them.
The linear trend may be flawed if there
are outliers in the interim years (because

144 [n order to maximize the number of
observations used in calculating the modian wage
for each occupation-industry group, three years of
data wers pooled for each of the endpoint years.
Specifically, data from 2004, 2005, and 2006
[converted to 2005 dollars) were used to calculate
the 2005 median wage and data from 2011, 2012,
and 2013 {converted 1o 2012 dollars) were used to
calculate the 2012 median wage.

these have no impact on the geometric
mean but will influence the estimate of
a linear trend). The Department chose to
use the geometric mean because
individual year fluctuations are difficult
to predict and applying the geometric
growth rate lo each year provides a
better estimate of the long-term growth
in wages. Using this method is also
consistent with the estimation of the
employment growth rate as described
below.

The geometric wage growth rate was
also calculated from the BLS'
Occupational Employment Statistics
(OES) and used as a validity check.14%
Additionally, in occupation-industry
categories where the CPS MORG data
had an insufficient number of
observations to reliably calculate
median wages, the Department used the
growth rate in median wages calculated
from the OES data.1¢ Any remaining
occupation-industry combinations
without estimated median growth rates
were assigned the median of the growth
rates in median wages from the CPS
MORG data for EAP exempt workers.

145 The difference between the OES and CPS
growth measuros averaged —0.0002 prcent, but
ranged fram = 7.2 to 5.8 percent, depending on the
occupation-industry category, The CPS growth
gstimaies were used as the primary source because
the sample could be restricted to EAP exempt
workers {the relevant population).

146 Tp lessen small samplo bias in tho estimation
of the median growth rato, this rate was only
calculated using CPS MORG data when these data
contained at least 10 observations in each time
period.
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The Department calculated projected
earnings for each worker in the sample
by applying the annual projected wage
growth rate to current earnings for each
projected year. In each projected year,
affected EAP workers were identified as
those who are exempt in the current
year [prior to the rule change] but have
projected earnings in the projected year
that are less than the propased salary
level.

The employment growth rate is the
geometric annual growth rate based on
the ten-year employment projection
from BLS' National Employment Matrix
{NEM) within an occupation-industry
category. This is the constant annual
growth rate that when compounded
yialds the NEM ten-year projection. An
alternative method is to spread the total
change in the level of employment over
the tan years evenly across years
{constani change in the number
employed). The Department believes
that on average employment is more
likely to grow at a constant percentage
rate rather than by a constant level {a
decreasing percentage rate). To account
for population growth, the Department
applied the growth rates to the sample
weights of the workers. This is because
the Department cannot introduce new
observations to the CPS MORG data to
reprosent the newly employed.

Affected EAP workers may experience
a reduction in hours since the wage they
receive for overtime hours is higher after
the proposed rulemaking. The reduction
in hours is calculated as described in
section VILD.v. The only difference is
that for projections the long-run
elasticity of labor demand is used
instead of the short-run elasticity. The
Depariment used a [ong-run elasticity of
= (),4,147

2. Estimated Projections

P'rojected cosis and transfers both
depend on the projected number af
affected EAP warkers. The Department
estimated that in Year 1 4.7 million EAP
workers will be affected, with about
36,000 of these attributable to the
revised HCE compensation level. In
Year 10, if the salary levels are not
updaled, the number of affected EAP
workers was estimated to equal 2.7
million, with fewer than 8,000
attributed to the HCE exemption. The
projected number of affected EAP
workers accounts for projected
employment growth by increasing the
number of workers represented by the
affected EAP workers (i.e., increasing

147 This olasticity estimate is based on thy
Lnpartment's analysis of the following paper:
Lichter, A., Peichl, A, & Siegloch, A (2014). The
Own-Wagn Elasticity of Labor Demand: A Mela-
Regression Analysis. 1ZA D No. 7958,

sampling weights). However, with no
additional changes in the salary level
and most workers experiencing positive
wape growth, workers affacted in Year 1
become less likely 1o still be affected in
each future year. That is, some of these
workers return to exempt status over
time as their growing salaries eventually
exceed the proposed standard salary
lavel of $921 per week. The net impact
is a decrease in the number of affected
EAP workers in each subsequent year.

The projected number of affected
workers only includes workers who
were originally determined to be exempt
in 2013. However, additional workers
may be affected in future years who
wore not EAP exempt in the base year
but would have become exempt in the
absence of this proposed rule, For
example, a worker may earn less than
$455 in 2013 but at least $455 (and less
than the proposed salary Jevel) in
subsequent years: such a worker would
not be counted as an affected worker in
the projections above. In the absence of
this proposed rule he or she would
likely have become exempt at some
point in the 10-year projections period;
however, as a result of the proposed
rule, this worker remains nonexempt,
and is thus affected by the proposed
rule.

Therefore, the Department estimatad
the number of workers who were: Paid
an a salary basis, pass the duties test,
and earn less than $455 per week in
2013, but are projected o earn at least
$455 {but less than the proposed salary
level) per week at some point in the
following nine years. The Department
found that in Year 10, an additional
398,000 workers meel these criteria and
tharefore are also affected workers,
Similarly, the Departmant estimated the
number of workers who are paid on a
salary basis, meet the HCE duties test,
and currently earn less than $100,000
annually but are projected to earn more
than $100,000 per year at some point in
the following nine years. The
Department estimated that, in Year 10,
an additional 115,000 workers meet
these criteria and therefore are also
affected workers. The Department did
not estimale costs, transfers, or DWL for
these workers because it would be
necessary to make additional
assumptions such as how employers
respond by adjusting workers' wages
and hours.

The Department guantified three
types of direct employer costs in the
ten-year projections: (1) Regulatory
familiarization costs; (2) adjustment
costs; and (3) managerial costs.
Regulatory familiarization costs are one-
lime cosls and only occur in Year 1.
Although start-up firms must still

become familiar with the FLSA
following Year 1, the difference between
the time necessary for familiarization
with the current part 541 exemptions
and those exempltions as modified by
the proposed rule is essentially zero.
Therefore, projected regulatory
familiarization costs over the next nine
years are zero. Similarly, adjustment
costs are only incurred when workers'
status changes from exempt to
nonexempt, so adjustment costs are
incurred predominately in Year 1 (some
very minor adjustment costs may exist
in projected years because some
workers’ earnings decrease and thus
these workers may transition from
exempt to nonexempt).

However, managerial costs recur for
all affected EAP workers whose hours
are adjusted and were projected through
Year 10, The Department estimated that
Year 1 managerial costs would be
$178.1 million (section VILD.iv.4.); by
Year 10 these costs would fall to $93.1
million (Table 29). Over 97 percent of
this amount [$176.0 million) in Year 1,
and roughly 99 percent ($92.6 million)
in Year 10 is attributable to the revised
standard salary level. The projected
reduction in managerial costs over the
years is due to the reduction in the
number of affected EAI* workers over
lime as workers’ carnings increase
relative to the constant salary and
compensalion levels,

The Department also projected two
transfers associated with workers
affected by the proposed regulation: (1)
Transfers to workers from employers
due to the minimum wage provision
and (2) transfers to workers from
cmployers due to the overtime pay
provision. Transfers to workers from
employers due to the minimum wage
provision, estimated to be $46.7 million
in Year 1, are projecied 1o decline 1o
$9.9 million in Year 10 as increased
earnings over time move workers'
regular rate of pay above the minimum
wape. " Transfers to workers from
employers due to the overtime pay
provision decrease from $1,435.8
million in Year 1 to $490.2 million in
Year 10. Workers affected by the revised
standard salary level account for 97
percent of overtime transfers in Year 1,
and 99 percent in Year 10. Again, the
decrease in transfers is primarily due to
the reduction in the number of affected
waorkers over time.

Table 29 also summarizes average
annualized costs and transfers over the
len-year projection period, using 3

M0 states with highor minimum wages, then
effective state minimum wages were used in 2012
and 2014 and minjmum wages on December 31,
2014 were used for projectod years.
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percent and 7 percent real discount
rates. The Department estimated that
total direct employer costs have an
average annualized value of $194.2
million per year over ten years when
using a 7 percent real discount rate. Of
this total, average annualized regulalory
familiarization costs were estimated to
be $33.9 million; the Department does
not apportion these oul between the
revised standard salary and HCE annual
compensation levels. Average
annualized adjustment costs were
estimated to be $21.5 million; roughly
99 percent of adjustment costs were

attributed to the revised standard salary
level. The remaining $138.9 million in
average annualized direct costs were
accounted for by managerial costs, of
which 99 percent were associated with
the revised standard salary level.

The average annualized value of total
transfers was estimated to equal $872.9
million. The largast component of this
was the average annualized transfer
from employers to workers due to
overtime pay, which was $843.6 million
per year, while average annualized
transfers due to the minimum wage
totaled $29.3 million per year. None of

the transfer associated with the
minimum wage was attributed to the
revised HCE compensation level.
Although composing less than one
percent of affected workers, those
receiving overtime due to the revised
HCE compensation level account for 2.2
percent of total average annualized
transfers ($19.5 of $872.9 million)
because of their high implicit regular
hourly rate of pay. The remaining
$853.4 million in transfers accrue to
those affected by the revised standard
salary lavel.

TABLE 29—PROJECTED COSTS AND TRANSFERS WITHOUT AUTOMATIC UPDATING, STANDARD AND HCE SALARY LEVELS

Yaar " Affected EAP Cosls Transfers
(Year #) workers T - . DwWL=
(Millions) Reg. Fam. | Adjustment Managerial Due to MW Due to OT
{Millions 2013%)

Year i ]
2013 (1) | 4.7 $254.5 $160.1 $178.1 | $46.7 $1,435.8 7.4
2014 (2) 45 0.0 1.1 169.0 44.0 1,017.1 8.8
2015 (3) 4.2 0.0 0.0 155.8 395 923.9 89
2016 {4) 4.0 0.0 0.0 146.1 33.0 B43.1 8.1
2017 (5} 38 0.0 0.0 137.5 274 771.4 7.5
2018 (6} 36 0.0 0.0 128.5 226 702.0 6.8
2019 (7} 34 0.0 0.0 1184 18.3 640.1 6.0
2020 (B8) 31 0.0 0.0 108.9 149 582.0 5.3
2021 (9) 29 0.0 0.0 100.6 11.8 539.2 4.9
2022 (10) 27 0.0 0.1 931 X 490.2 4.3
Average

Annualized
3% real rate 29.0 18.4 135.9 279 815.7 7.0
7% real rate 339 215 138.9 29.3 8436 7.2

2DWL was estimated based on the aggregate impact of both the minimum wage and overtime pay provisions. Since the transfer associated
with the minimum wage is negligible compared to the transfer associated with overtime pay, the vast majority of this cost is attributed to the over-

time pay provision,

The cost to society of lower
employment expressed as DWL was
estimated to be $7.4 million in Year 1.
After year 2, DWL falls over time; in
Year 10 it is projecied to equal $4.3
million. DWL increases sharply between
Year 1 and Year 2 because the
Department assumes the market has had
time to fully adjust to the revised
standard salary and HCE annual
compensation levels by Year 2. In Year
1 employers may not be able to fully
adjust wages and hours in response to
the rulemaking, so the Department used
a short run wage elasticity of labor
demand to reflect this constrained

response; in Year 2 employers have
sufficient time to fully adjust, and a long
run wage elasticity is used. Therefore,
the decrease in hours worked is larger
in Year 2 than Year 1, and the DWL is
also larger. Finally, the Department
estimated that average annualized DWL
was $7.2 million per year; about
$200,000 of DWL (2.7 percent) was
attributed to affected HCE workers, and
the remaining $7.0 million was
attributed to workers affected by the
revised standard salary level.

A summary of the estimates used in
calculating DWL for years 1, 2 and 10
is presented in Table 30. The size of the

DWL depends on the change in average
hourly wages, the change in average
hours, and the number of affected EAP
workers. While the change in average
hourly wages generally tends to increase
over lime in the projected years, the
number of affected EAP workers
decreases over lime; because the relative
decrease in workers is larger than the
relative increase in wages after Year 2,
there is a net decrease in annual DWL
over time.
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TABLE 30—SUMMARY OF PROJECTED DEADWEIGHT LOSS COMPONENT VALUES

Year 1 Future years
Component ' Year 2 Year 10
Slandard
Average hourly wages
PO ... i $15.01 $15.09 $15.47
Post = $15.70 515.59 $15.98
Chafge ...l o $0.68 $0.50 | 50.51
Change in average overtime hours ... -0.40 -0.77 -0.75
Affected EAP wOrkers (1,0008) s asiss thudasih sautinis saf s i st oo oot Esiatr ) it il die 1,010 959 532
DWL
Pet worker per Week ........oicensenermsiemnines $0.14 $0.19 $0.19
Nominal annual (millions) ........ $7.2 $9.7 $53
Real annual (millions of 20138) ............... §7.2 $9.4 $4.3
HCE
Average hourly wages
31 R — . $40.31 540.48 $46.19
Post (a] .. . $42.45 $41.96 $47.67
Change ........covommemnncinicnin. o $2.14 | $1.48 $1.47
Change in average overlime hours .... l -0.41 | -0.80 -0.62
Affected EAP workers (1,0008) ..ooococvveeeeriicesresissrsmssecsensaassnsses 12 11 3
DWL
PEr WOIKEF PP WEEK ....oiiiciiciiinnicnntiri st ettt tne s enasesmemyes s vevanms s oms st ems s e s s snsssrensssns $0.44 $0.59 $0.46
Nominal annual {millions) ........ $0.27 $0.34 $0.07
Real annual {millions of 20138) ................ 5027 $0.34 $0.07

Mote: DWL analysis Is limited 1o workers in Types 2 and 3 who experience hour adjustments.

= Despite general growth in wages, the average wage may fall slightly from Year 1 o Year 2 because the population has changed.

In conclusion, because the number of
affected EAP workers and consequently
all costs and transfers diminish over
time, the economic impact of the
regulation will decrease over time as the
real value of the salary levels fall. This
occurs because real wages increase over
time while the proposed salary levels
would remain constant without
automatic updating. However, if the
salary levels are annually updated, the
projected costs and transfers would
increase ovor lime. Cost and transfer
projections based on the proposed
standard salary level with annual
updates are examined in section
VILE.iii,

E. Automatic Updates
i. Background

Between periodic updates to the
salary level, nominal wages typically
increase, resulting in an increase in the
number of workers qualifying for the
EAP exemplion even if there has been
no change in their duties or real
earnings, Thus, workers whom Congress
intended to be covered by the minimum
wage and overtime pay provisions of the
FLSA lose that protection.
Automatically updating the salary level
would allow the level to keep pace with
changes in either prices or earnings,
keeping the real value of the salary level
constant over time.

The Department proposes to include
in the regulations a mechanism for
automatically updating the proposed
standard salary level and proposed HCE
annual compensation level annually
either by maintaining a fixed percentile
of earnings (40th and 90th percentile of
weekly wages for full-time salaried
waorkers, respectively) or by updating
the salary and compensation levels
based on changes in the CPI-U.
Automatically updating the EAP
standard salary level and HCE
compensation level would allow these
levels to continue to serve as an
effective dividing line between
potentially exempt and nonexempt
workers.

Furthermore, automatically updating
the standard salary level and HCE
compensation level would provide
employers more certainty in knowing
that the salary and compensation levels
would change by a small amount each
year, rather than the more discuptive
increases caused by much larger
changes after longer, uncertain
increments of time. This would allow
firms to batter pradict short- and long-
term costs and employment needs.

ii. Automatic Updating Methods
1. Introduction

There are many indices that could be
used to adjust the salary levels, In
general, these indices are ¢lassified into

two groups: Price indices and earnings
indices,

Price indices are normalized averages
of prices used to measure the change in
the average level of prices in an
economy over time. The general growth
rate of prices, also known as the
inflation rate, is calculated as the annnal
percenlage increase in the average price
level. A price index is intended to
measure the cost of achieving a given
level of economic well-being or
utility."# Because one cannot directly
ohserve utility or well-being, a “market
basket” of goods and services is selected
lo represent a given level of utility. By
keeping the conlents of this basket
constant, one can approximate the cost
of obtaining the same level of utility at
different points in time, In order to keep
utility or the cost-of-living constant,
incomes must rise by the same amount
as the price index.

An alternative to indexing the salary
level to a price level is to update the
salary level based upon an earnings
measure, Price indices are intended to
keep a consumer's ulility constant by
adjusting for changes in the cost of
living due to inflation. However, while
price indices account for changes to the
price of products in the market basket,
they may not reflect the real growth in

H*Nordhaus, W.1, (1994). Quality Changy in
Price Indoxvs. fournal of Economic Perspectives,
12(1). 59-68.
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wages, growth that might result in the
ability to purchase a larger “market
basket.” Updating the salary level by
maintaining it at a fixed percentile of
earnings would reflect real growth in
wages and keep the percentage of
workers exempt roughly constant over
time, but may not fully account for
inflation in all circumstances.

2. Updating Methods Considered

This section details the price and
earnings indices that were considered as
methods to update the salary levels. The
Department assessed each method's
strengths, weaknesses, and current use,
The methods considered include:

¢ Consumer Price Index for all urban
consumers (CPI-U)

o Chained CP1 (C-CPI-U)

» Earnings percentiles (fixed
percentiles of the distribution of weekly
earnings for full-time salaried workers)

The CPI-UJ

The CPI-U is the most commonly
used price index in the U.S. and is
calculated manthly by BLS. The CPI-U
holds quantities constant at base levels
while aliowing prices to change. The
quantities are fixed to represent a
““basket of goods and services" bought
by the average consumer. However,
most economists believe that the CPI-U
overestimates the rate of inflation,
although there are a broad range of
views as to the sources and size of the
overestimate. CPI-U estimates are
generally not subject o revision.

The CPI-U is the primary index used
by the government to index benefit
payments, program eligibility levels,
and tax payments, including:

¢ Federal income tax brackets,
personal exemptions, and standard
deductions,15¢

* Both eligibility for and benefits
unider the Earned Income Tax Credit
(EITC).1%1

» Funding allocated to some
government grants, such as funding to
the Nutrition Education and Obesity
Prevention Grant Program.152

¢ Treasury inflation-indexed debt
securities’ interest rates.'5?

* Many government programs’
income eligibility requirements,
including school meal programs. 1%

» Federal poverty levels, which
determine eligibility for many
government social assistance
programs,15%

15026 U.S.C. 1().

151 1.

1527 U,5.C, 2036a(d){1)(F),
12231 CFR part 456, uppendix D.
13492 U.S.C. 1758(b)(1).

13242 U.8.C. 8902(2).

The Chained CPI-U (C-CPI-U)

The C-CPI-U is a variation of the
CPI-U. The C-CPI-U is an index that
accounts for changes in the market
basket of goods from one year to the
next. The C-CPI-U results in inflation
estimates roughly 0.3 percentage points
lower than the CPI-UJ,156

Although the C-CPI-U is viewed by
some as @ more accurate measure of
inflation than the CPI-U, it has
shortcomings as an indexation method.
“The C—CPI-U requires data on changes
in consumers’ spending patterns. Since
thase data are not available for several
years the BLS releases preliminary
estimates of the C-CPI-U and revises
them over the following two years.” 157
Thus any measure using the C-CPI-U
would have to be either (1) indexed to
a preliminary estimate of the C-CPI-U
that is subject to estimation error and
revision or (2) indexed 1o changes in
prices from a few years prior.

Earnings percentiles (fixed percentiles
of the distribution of weekly earnings
for full-time salaried workers)

Updating the salary levels based upon
the growth rate of earnings at a specified
percentile of the earnings distribution is
consistent with the Department’s
historical practice of using salary level
as a key criterion for the exemption. The
growth rate ol earnings reflecting labor
market conditions is an appropriate
measure of the relative status,
responsibility, and independence that
characterize exempt workers.

While earnings and prices generally
mirror one another over time, they do
not change in tandem. A price index
maintains a constant level of utility or
econcmic well-being; an earnings index
reflects real gains in the standard of
living. Accordingly, if earnings grow
more quickly than prices an earnings
index will increase the salary levels by
more than a price index. Conversely, if
prices grow more quickly than earnings
a price index will increase the salary
levels more than an earnings index.

3. Comparison of Indices

The Department proposes to
automatically update the standard
salary level and the HCE annual
compensation level annually either by
maintaining them at a fixed percentile
of earnings (the 40th and 90th
percentiles of weekly wages for full-time
salaried workers, respectively) or by
updating the levels based on changes in
the CPI-U. Updating salary and

130 Congressional Budget Office. (2010). Using a
Different Measurs of Inflation for Indexing Fedaral
Programs and tho Tax Code. http://wwv.cho gov/
publication/25038.

187 Sge hitp./fwvww.bls.gov/epi/cpisupga.itm

compensation levels based on earnings
would keep the share of workers who
are exempl fairly constant over time,
while updaling based on prices will
keep the earnings power of the levels
constant over time.

The Department is seeking detailed
comments on both methods of updating
the standard salary and HCE
compensation levels. The CPI-U is
based an a tremendous amount of data
that represents average prices paid by a
majority of Americans and is by far the
best-known and most widely-used
index. While earnings percentiles are
less familiar, BLS publishes the deciles
of weekly earnings for fuil-time salaried
workers on a quarterly basis. In recent
years the CPI-U has grown at a rate very
closely aligned with the 40th percentile
of earnings for full-time salaried
waorkers; between 2003 and 2013 the
average annual growth rates for the 40th
percentile and CP1-U have been: 2.6
percent and 2.4 percent respectively.
The Department therefore expects that
both methods would produce similar
standard salary levels in future years.
Growth in CPI-U in recent years has
been smaller than growth at the 90th
percentile of earnings, however, so the
HCE total annual compensation levels
generated by these two methods may
vary in the future.

iii. Estimated Impacts of Automatically
Updating the EAP Salary and HCE
Compensation Levels

[n section VILD.x. the Department
projected ten years of costs and transfers
due to a one-time increase in the
standard salary and HCE compensation
levels. Updating these salary levels
annually will increase the number of
affected workers because more workers
will earn below the higher indexed
salary levels than the fixed salary levels.
Consequently, the projected costs and
transfers of the proposed rule will
increase with indexation.

In this section, the Department
describes and quantifies the annual
costs and transfer paymaents associated
with automatically updating the salary
levels under both methods (fixed
percentile and CPI-U). To predict the
salary and compensation levels in 2014
through 2022 using the fixed percentile
method, the Department estimated the
salary levels using data from 2003
through 2013, calculated the geometric
average annual growth rate, and applied
it to the future years. For example,
between 2003 and 2013 the 40th
percentile of earnings for full-time
salaried workers increased by an
average of 2.6 percent annually;
therelore, the projected salary level for
Year 2 is $945 ($921 x 1.026). For the



38588

Federal Regisler/Vol. 80, No. 128/Monday, July 6, 2015/Proposed Rules

CPI-U method, the Department used the
predicted annual CPI-U values for 2014
through 2022 from the Congressional
Budget Office.1* For example, CPI-U
for 2014 is predicted to be 1.5 percent;
therefore, the projected salary level for
Yoar 2 is $935 ($921 x 1.015). In other
years, predicted CPI-U ranges from 1.9
percent lo 2.4 percent.

As the required salary levels are
updated in Year 2 through Year 10 of
the analysis, more workers will
potentially be affected with automatic
updating than without. With automatic
updating of the salary levels, the
number of affected EAP workers is
projected to increase from 4.7 million to
between 5.1 and 5.6 million over 10
years, depending on the updating
methodology used. Conversely, in the
absence of automatic updating, the
number of affected EAP workers is
projected to decline from 4.7 to 2.7
million (Table 31). The relatively
constant number of affected workers
over the years with updating validates
the choice of indexing methods. Starling
in Year 1 and running through Year 10
the population of affected workers as a
percent of potentially affected workers
{defined using the current salary level)

increases modestly from 21.9 to 23.4
percent using the fixed percentile
method, but declines maodestly to 21,2
percent using the CPI-U method.

The three costs to employers
previously considered are (1) regulatory
familiarization costs, (2) adjustment
costs, and (3) managerial costs.
Regulatory familiarization costs only
occur in Year 1 and thus do not vary
with automatic updating. Adjustment
costs and managerial costs are a
function of the number of affected EAP
workers and so will be higher with
automatic updating. Adjustment costs
will occur in projocted years when
workers are newly affected (which—
while relatively rare—will be more
common with automatic updating than
without). Management costs recur each
year for all affected EAP workers whose
hours are adjusted, Therefore,
managerial costs fall significantly over
time without updating (since the
number of affected EAP workers
decreases over time) but increase
madestly over time with annual
updating {(where the number of affected
EAP workers increases over time
because of the higher salary level).
Similarly, transfers and DWL will both

be higher with aulomatic updating than
without because the number of affected
workers will increase, rather than
decrease, over time.

Table 31 presents the projected
estimated costs, transfer payments, and
DWL with and without automatic
updating, Total direct costs were
projected to decrease from $592.7
million in Year 1 to $225.3 million in
Year 10 with fixed percentile updating
and to $198.6 million in Year 10 with
CPI-U updating. In the absence of
automatic updating, costs were
projected to decrease to $93.1 million in
Year 10, Transfers from employers to
employess were projected 1o decrease
from $1,482.5 million to $1,338.6
million using the fixed percentile
method, and 1o $1.191.4 million using
the CPI-U method. Without updating,
transfers were projected to decrease to
$500.1 million in Year 10. DWL
increases over time with automatic
updating, but decreases over time
without it. With updating, DWL was
estimated to increase from $7.4 million
to $11.2 million (fixed percentile
method) or to $9.7 million (CPI-U
methad), but decline from $7.4 million
to $4.3 million without updating.

TABLE 31-—PROJECTED COSTS AND TRANSFERS; STANDARD AND HCE SALARY LEVELS, WITH AND WITHOUT AUTOMATIC

UPDATING
A ; nod Year
utomatic updating methoda e e — - i
v [ 2 ] a r T 8 | 9 10
Affected Workers (Milllons)
SR iy e T T
VIRNOUL oyttt e iina s | 47 | 45 4.2 3.1 29 27
Percentile .... =l 4.7 | 4.8 4.9 | 54 5.5 5.6
CPRU . Siusimichina st ast s ie | a7/ a7 47| 49 50 5.1
Tatal Direct Emplayer Costs {Millions 2013%)
= o :
WIHhOUD it s o i s s | $502.7 $170.0 $1558 $108.9 $1006 $93.1
Parcentile . o] 592.7 188.8 191.9 214.8 220.1 2253
CPI-U J_ 582.7 181.1 17861_ 191.6 195.2 188.6
Total Transfers (Millions 20138)
....... = s N iy | i oz
Without wcmasea i nam e, $1,4825 | $1,061.2 $963.4 | $596.9 $551.0 $500.1
Percentile | 1,482.5 | 1.160.2 1,162.4 1,315.2 1,320.6 1.339.6
ORI s e L L i i 1,482.5 | 1,126.4 } 1,104.3 | 1,150.6 1,192.7 1,191.4
I — — MR E— — o
DWL (Milllons 2013$)
N — I
WALROUR st i s iadoiiainireia Son it sad v $7.4 $98 | 389 $5.3 $49 $4.3
Percentile . 7.4 10.8 10.9 1.0 1.1 1.2
CPI-U | cioiiis sl fi b, i 7.4 10.3 | 10.1 9.7 8.7 9.7

Note: For the purposes of projecting costs, transfers, and DWI_, Year 1 corresponds to 2013 and Year 10 coresponds to 2022.
2The percentile method sets the standard salary level at the 40th percentile of weekly eamings for full-lime salaried workers and the HCE
compensation level at the S0th percentile. The CPI-U mathod adjusts both salary levels based on the annual percent change in the CPI-U.

1% Congressional Budget Office. (2014), The
Budgot and Economic Outlook: 2014 10 2024, Pub.
No. 4869. Table G-2.
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In Years 1 through 10, usinga 7
percent real discount rate, total
annualized adjustment and managerial
costs were estimated lo average between
$205.7 and 5221.4 million per year with
automatic updating (using CPI-U or
fixed percentile, respectively) and
$160.3 million without updating (Table
32). Therefore, the incramental average
annualized direct employer costs of
automatic updating is between $45.4

and $61.1 million per year. Average
annualized total transfers were
estimated to be between $1,178.0 and
$1,271.4 million with automatic
updating {using CPI-U or fixed
percentile, respectively) and $872.9
million without updating, resulting in
incremental transfers of between $305.2
and $398.5 million per year. Projected

average annualized DWL totals between

$9.5 and $10.5 million per year with

automatic updating (using CPI-U or
fixed percentile, respectively) and $7.2
million per year without updating.
Thus, automatic updating increases
DWL by between $2.3 and $3.3 million
per year on avetage, Benefils were not
monetized for either Year 1 or Years 2
through 10; therefore this section does
not repeat the previous discussion on
potential benefits.

TABLE 32—SUMMARY OF TEN-YEAR AVERAGE ANNUALIZED REGULATORY COSTS AND TRANSFERS, STANDARD AND HCE

SALARY LEVELS, WITH AND WITHOUT AUTOMATIC UPDATING

Average annualized values {Millions 2013%)a
Costitransfer Without up- Fixed percentile CPI-U
dating Values l Difference values | Difference
Regulatory Famlliarization Costs
Regulatory familianzation® ... e s $33.9 $33.9 I[ $0.0 I 533.9] $0.0
Standard Salary Level
Adj. & MANAGEMAR] COSIS ...oorvee et ettt emsit et st encas srensemet ot eemsaen $158.7 $218.6 $59.9 $203.3 $44.6
Transters .. 853.4 1,232.4 3791 1,144.2 290.8
DWL e e aasssns sasssnssesss 7.0 10.0 3.0 92 22
HCE Compensation Level
Adj. & MANAGEMAI COSS ..ciiiiicrisniicsinistiismsassmsisiaesems st b emseessoas s reeamieans $1.7 $2.9 1.2 524 50.8
Transfars ..o 19.5 39.0 19.5 338 14.3
DWL ... 0.2 05 0.3 03 0.2
Total

; T ST
Ad). & MaNaAgerial COSIS .....ocvomrecreene e reeneecs e ees e senns $160.3 $221.4 $61.1 $205.7 $45.4
TrANSIEIS wvevveerir et sersssscmsrssnssr s ssssssarasanes 872.9 1,271.4 398.5 1,178.0 305.2
DWL ... - 7.2 10.5 33 9.5 2.3

aQver ten years, using a discount rate of 7 parcent.

5 Regutatory familiarization costs are a one-time cost that do not vary based on the proposed salary levels or automatic updating.

The above table demonstrates that the
two updating methods yield similar
costs and transfers estimates. However,
this does not imply these indices will
necessarily result in similar salary levels
over time. The Department compared
the standard salary levels that would

have resulted from 1998 to 2013 if {1}
the standard salary level was set each
year to the 40th percentile of weekly
earnings for full-time salaried workers,
and (2) the standard salary level was set
using the growth in the CPi-U (and
setting the level in 2013 to maich the

40th percentile earnings level, i.e,, $921
per week) (Figure 5). While not
identical, the data show that during this
sixleen year period these two methods
produced similar results.
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Figure 5: Proposed Standard Salary Level with Automatic Updating, 1998-2013
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Note: this uses the public-use data.

F. Duties Test

The Department has not proposed
spocific revisions 10 the standard duties
tests; however, as mentioned in section
[l., we received significant input
regarding this issue from both employer
and employes representatives during
the Department's stakeholder listening
sessions, If changes were made 1o the
standard duties tests, the Department
would need to consider whether any of
the probabilities of exemption for
specific occupations used in the
analysis would need to be revised since
the new duties test would potentially
result in workers in some occupalions
being mare or less likely to meet the
dutics tests.

The Department has begun to
consider whather O*NET can be used 1o
identify any oceupations for which the
Department may need to adjust its
assumptions of the likelihood of
exemption should the Department
revise the duties test. The O*NET
database contains information on
hundreds of standardized and
occupation-specific descriptors. The
database, which is available to the
public, is continually updated by
surveying a broad range of warkers from
each occupation. The database of
occupational requirements and worker
atiributes describes occupations in
terms of the skills and knowledge
required, how the work is performed,
and typical work settings,15

For each occupation, O*NET includes
a list of tasks performed, and rates the

19 Sep http./iwww onctconter. org/overviow htin}

tasks' frequency. importance, relevance,
and whether it is a core or supplemental
task, O*NET also includes data on work
activities, including the importance,
relevancy, and frequency of specified
tasks performed in each occupation.
This information could inform the
Department in determining whether the
task is indicative of exempt duties,

‘The Department believes it could use
O*NET data to construct a maodel to
identify occupations for which the
probability of exemption would be
impacted by any changes to the duties
tests. The Department also could look to
O*NET data to determine changes to the
probability codes for those identified
occupations. Therefore, if there are any
changes to the duties test, the
Department would likely update its
estimate of the impact of the rule based
on its analysis of the O*NET data for
any occupations for which the
prabability codes were modified.

The Department invites detailed
comments on this proposed
methodology and alternative data
sources for determining the impact of
any changes lo the standard duties tests,

Appendix A: Methodology for
Estimating Exemplion Status

The number of workers exempt under
the FLSA’s part 541 regulations is
unknown, It is neither reported by
employers to any central agency nor
asked in either an employee or
establishment survey. The Department
estimated the number of exempt
workers using the following
methodology. This methodology is
based Jargely on the approach used

during the 2004 revisions.?® This
appendix expands on the methodology
description in this NPRM. The
methadology explained there is not
repeated here unless additional details
are provided.

A.1  The Duties Tests Probability Codes

The CPPS MORG data do not include
information about job duties. To
determine whether a worker meets the
duties test the Department again
employs the methodology it used in the
2004 Final Rule. Each occupation is
assigned a probability representing the
odds that a worker in that occupation
would pass the duties test. For the EAP
duties test, the five probability intervals
are:

¢ Category 0: Occupations not likely
to include any workers eligible for the
EAP axemplions.

» Category 1: Occupalions with
probabilities belween 90 and 100
percent.

s Category 2: Occupalions with
probabilities between 50 and 50 Fnrcent.

« Category 3: Occupations with
probabilities between 10 and 50 percent.

» Category 4: Occupations with
probabilities between ¢ and 10
percent. 11

The occupations identified in this
classification system represent an eatlier
occupational classification scheme (the
1990 Census Codes). Therefore, an
occupational crosswalk was used to
map the previous occupational codes to

MGG R 22106-22208 (Apr. 21, 2004)
11 Table A2 lists the probability codes by
scrupation used to estimatn exemption status.



Federal Register/ Vol. 80, No. 128/Monday July 6, 2015/ Proposed Rules

38591

the 2002 Census Occupational Codes
which are used in the CPS MORG 2002
through 2010 data.'** 15* When the new
occupational category was comprised of
more than one previous occupation, the
Department assigned a probability
category using the weighted average of
the previous occupations’ probabilities,
rounded to the closest category code.
Next, the Department must determine
which workers to classify as exempt.
For example, the probability codes
indicate that out of every ten public
relation managers between five and nine
are exempt; however, the Department
does not know which five to nine
workers are exempl. Exsmption status
could be randomly assigned but this
would bias the earnings of exempt
workers downward, since higher paid

workers are more Iikely to perform the
required duties. Therefore, the
probability of being classified as exempt
should increase with earnings. First, the
Department assigned the upper hound
of the probability range in each
exsmption calegory to workers with top-
coded weekly earnings, For alt other
white collar salaried workers earning at
least $455 per week in each exemption
category, the Department estimated the
probability of exemption for each
worker in the data based on both
occupation and earnings using a gamma
distribution.'es '6¢ For the gamma
distribution, the shape parameter alpha
was set to the squared quotient of the
sample mean divided by the sample
standard deviation, and the scale
parameter beta was sel to the sample

variance divided by the sample mean.
These parameter calculations are based
on the method described in the 2004
rulemaking, except for the use of the
standard deviation instead of the
standard error.7%? Table A1 shows that
the expected number of workers exempt
using a gamma distribution method is
similar to the expected number exempt
when assigning the midpoint of each
probability code range to all workers in
that probability code. After determining
the probabilities of exemption for each
worker in the data (dependent on both
occupation and earnings), the
Department randomly assigns
exemption status o each worker,
conditional on the worker's probability
of exemption.

TABLE A1—COMPARISON OF PART 541—EXEMPT WORKER ESTIMATES *

Midpoint Gamma
Probability code category probability distribution mode!

estimate estimate
High probability of exemption (1) 21,947,066 22,014,576
Probably exempt (2} .. e 4,557,146 4,573,895
Probably not exempt (3) it 1,617,632 1,605,096
Low or no probabiiny of exemplton (4) 281,382 297,336
Total .. 28,403,227 28,480,903

2 Numbers shown are the expected value of the number of workers exempt in each of the four probability code categories.

The 2004 Final Rule assigned
probabilities for whether workers in
each occupation would pass the HCE
abbreviated duties test if they earned
$100,000 or more in total annual
compensalion; these probabilities are:

 Category 0: Occupations not likely
to include any workers eligible for the
HCE exemption.

» Category 1: Occupations with a
probability of 100 percent.

¢ Category 2: Occupations with
probabilities between 94 and 96 percent.

¢ Category 3: Occupations with
probabilities between 58.4 and 60
percent.

= Category 4: Occupations with a
probability 15 percent.

Like under the standard test, there is
a positive relationship between earnings
and exemption status; however, unlike
the standard test, the relationship for
the HCE analysis can be represented
well with a linear function. Once
individual probabilities are determined,

42 To match 1980 Consus Codes to the
vorresponding 2000 Census Codes see: hitp://
wiiv census gov/people/io/methodology/. Ta
translato the 2000 Census Codes into the 2002
Census Codes sach code is multiplied by 10.

"3 Beginning January 2011, the MORG data use
the 2010 Census Codes. The Department transtates
these codes into the equivalent 2002 Census Codes
to create continulty. The crosswalk is available at:

hitp . /iwww census.gov/peaplelio/methaodology/.

workers are randomly assigned to
exemption status.

A.2  Other Exemptions

‘There are many other exemptions to
the minimum wage and overtime pay
provisions of the FLSA. Accordingly, in
the 2004 Final Rule, the Department
excluded warkers in agriculture and
cerfain transportation occupations from
the analysis. The Department now is, in
addition, estimating those workers who
fall under one of the other exemptions
in section 13(a) of the FLSA, because
such workers are exempt from both
minimum wage and overtime pay under
the relevant section and would remain
exempt regardless of any changes to the
EAP exemption. In fact, many of the
workers estimated below as falling
within one of the section 13(a)
exemptions will already have been
excluded from the analysis because they
are paid on an hourly basis or are in a
blue collar occupation. The

4 These probabilities are applied to the
population of workers who are either (1) in
occupational categories associated with named
occupations o7 (2) white collar, carn $455 or more
per week, and aro salaried.

15 Tha gamma distribution was chosen because
during the 2004 revision it fit the data the best of
the non-linear distributions considered, which
included normal. lognormal, and gamma. 63 FR
22204-08.

methodology for identifying the workers
who fall under the section 13{a)
exemptions is explained here and is
based generally on the methodology the
Department used in 1998 when it issued
its last report under section 4(d) of the
FLSA. Section 4(d) previously required
the Department to submit a report to
Congress avery two years regarding
coverage under the FLSA,

A.2.1  Section 13(a)(1) Outside Sales
Workers

Outside sales workers are a subset of
the section 13(a)(1) exemptions, but
since they are not affected by the salary
regulations they are not discussed in
detail in the preamble. Outside sales
workers are included in occupational
category "‘door-lo-door sales workers,
news and street vendors, and related
workers'' (Census code 4950). This
category is composed of workers who
both would and would not qualify for
the outside sales warker exemption; for

186 A gamma distribution is a general type of
statistical distribution that is based on two
parameters, in this case alpha and beta

07 Sinc the standurd crror is much smallor than
the sample standard deviation, using the standard
error to calceulate the shape and location parameleors
resulted in probahilities that vary less with
sarnings.
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example, street vendors would not
qualify. Therelore, the percentage of
these workers that qualify for the
exemption was estimated. The
Department believes that, undar the
1990 Census Codes system, outside
sales workers were mare or less
uniquely identified with occupational
category “'streel & door-to-door sales
warkers'" (277). Therefore, the
Department exempts the share of
workers in calegory 4950 who under the
old classification system would have
been classified as code 277 (43 percent).

A.2.2  Agricultural Workers

Similar to the 2004 analysis, the
Department excluded agricultural
workers from the universe of affected
employees. Agricultural workers were
identified by occupational-industry
combination. However, in the 2004
Final Rule all workers in agricultural
industries were excluded; here only
workers also in select occupations were
excluded since nat all workers in
agricultural industries qualify for the
agricultural avertime pay exemptions.
This method betler approximates the
true number of exempt agriculiural
workers and provides a more
conservalive estimate of the number of
affected workers. Industry categories
include: “crop production” (0170),
“animal production” (0180), and
“support activities for agriculture and
forestry™ (0290). Occupational
categaries include all blue collar
occupations (identified with the
probability codes), ““farm, ranch, and
other agricultural managers' (0200),
“general and operations managers”
{(0020), and "first-line supervisors/
managers of farming, fishing, and
forestry workers™ (6000).

A.23 Other Section 13(a) Exemplions

The following methodology relies
mainly on CPS MORG data but aiso
incorporates alternative data sources
when necessary.

Section 13{a}{3): Seasonal amusement
and recreational establishment

Any employes of an amusement or
recreational establishment may be
exempt from minimum wage and
overtime pay if the establishment meets
either of the following tests: (a) It
operates for seven months or less during
any calendar year, or {b) its revenue for
the six lowest months of the year is less
than ane-third of the other six months
of such year. Amusement and
recreational establishments are defined
as “‘establishments frequented by the
public for its amusement or recreation,”
and “typical examples of such are the
concessionaires at amusement parks and

beaches.” 1% |n the CPS MORG data the
Department identifies general
amusement and recreation in the
following industry categories:

= “independent artists, performing
arts, spectator sports, and related
industries” (8560),

» “'museums, art galleries, historical
sites, and similar institutions" (8570),

* “bowling centers" (8580),

» ‘“‘other amusement, gambling, and
recreation industries” (8590), and

» “recreational vehicie parks and
camps, and rooming and boarding
houses™ (8670). 1%

The CPS MORG data does not provide
information on employers’ operating
information or revenue. Using Business
Employment Dynamics (BED) data, the
Department estimated the share of
leisure and hospitality employees
working for establishments that are
closed for at least one quarter a year.170
Although not technically the same as
the FLSA definition of “seasonal,” this
is the best available approximation of
“seasonal” employees. The Department
estimated that 3 percent of amusement
and recreational workers will be
exempl.

The 1998 section 4(d) report
estimated the number of exempt
warkers by applying an estimate
determined in 1987 by a detailed reporl
from the Employment Standards
Administration. The Departmeni chose
not to use this estimate because it is
outdated.

Section 13(a)(3) also exempts
employees of seasonal religious ot non-
profit educational centers, but many of
these workers have already been
excluded from the analysis either as
religious workers (not covered by the
FLSA) or as teachers (professional
exemption) and so are not estimated.

i 20 CFR 779,345,

W4 The [Jepartment does not believe that all
employees ia this industry category would qualify
for this exemption. However. we had no way to
segregate in the data einployees who would and
would not qualify for oxemption.

173 Seaganal enmsploymoent was calculated by
taking the diffurence in smploymont betweon
establishmont apunings {all establishments that am
vither opening for the first time or reopening) and
establishmaont births {establishments that are
aprning for the first tima}—resulting in
employment in only cstablishments reapening.
Similarly, scasonal employment was estimated by
taking the difference in employment betweuen
establishiment closings and establishment deaths
These two estimates wore thon averagod, The
analysis is Himitod to the leisure and hospitality
industry, Since the exemption is limited to workers
in “establishments frequented by the public for its
amusement or recreation” the Dopartment must
assume the rate of employment in seasonal
establishments, rolative to all establishments, iy
efuivalent across these amusement or recreatinn
establishtnonts nul all leisuro and hospitality
establishments,

Section 13{a){5): Fishermen

Any employee, such as a fisherman,
emplayed in the catching, harvesting, or
farming of fish or other aquatic life
forms, is exempt from minimum wage
and overtime pay. Fishermen are
identified in occupational categories
“fishers and related fishing workers”
(6100} and *ship and boat captains and
operators” (9310) and the industry
category "fishing, hunting, and
trapping” (0280). Workers identified in
both these occupational and industry
categories are considered exempt.

Section 13(a)(8): Small, local
newspapers

This exemption from minimum wage
and overtime pay applies to any
employee employed by a newspaper
with circulation of less than 4,000 and
circulated mainly within the county
where published. Newspaper employees
are identified in the following
occupational categories:

» “news analysts, reporters and
correspondents™ (2810),

o “aditors” {2830),

» “technical writers"” (2840),

s “‘writers and authors” (2850), and

» “miscellaneous media and
communication workers'' (2860).

The exemption is limited to the
industry category “newspaper
publishers” (6470). To limit the
exemption to small, local papers, the
Department limits the exemption to
employees in rural areas. Although
employment in a rural area is not
synonymous with employment at a
small newspaper, this is the best
approach currently available.
Alternatively, the Department could use
data from Dun and Bradstreet {D&B) as
was done in the 1998 section 4(d)
reporl. This data would provide
information on which establishments
are in rural areas; from this the
Department could estimate the share of
employment in rural areas. This
approach would be much mare time
intensive but would not necessarily
provide a better result.

Section 13{a}{10}: Switchboard
operators

An independently owned public
telephone company that has not more
than 750 stations may claim the
minimum wage and overtime pay
exemption for its switchboard operators.
*Switchboard operators, including
answering service', are exempt under
occupation code 5010 and industry
classifications “wired
telecommunications carriers' (6680)
and “other telecommunications
carriers” (6690). Using the 2007
Economic Census, the Deparlment
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estimated that 0.84 percent of
employees in the relevant
telecommunication sub-industries are
employed by firms with fewer than ten
employees (the estimated level of
employment necessary 1o service seven
hundred and fifty stations).

According to the 1998 section 4(d)
report, fewer than 10,000 workers were
exempt in 1987 and so the Dapartment
did not develop a methodology for
estimating the number exempt.

Section 13{a)(12): Seamen on foreign
vessels

Any employee employed as & seaman
on a vessel other than an American
vessel is exempt from minimum wage
and overtime pay. Seamen are identified
by occupational categories:

+ "“sailors and marine oilers" (9300),

+ "ship and boat caplains and
operators’ (8310), and

« “ship engineers” (9330).

The CPS MORG data does not identify
whether the vessel is foreign or
domestic, The best approach the
Department has devised is to assume
that the number of workers in the
occupation “deep sea foreign
transportation of freight” (SIC 441} in
2000 is roughly equivalent to the
number of workers on foreign vessels.
The 2000 Occupational Employment
Statistics estimates there were 14,210
workers in this occupation and thus that
number of seamen are assigned exempt
status on a random basis.?7*

Section 13(a){15): Companions

Domeslic service workers employed
to provide "companionship services”
for an elderly person or a person with
an illness, injury, or disability are not
requirad to be paid the minimum wage
or overtime pay. Companions are
classified under occupational categories:

¢ “nursing, psychiatric, and home
health aides” (3600) and

¢ “personal and home care aides”
(4610).

And industry categories:

e “home health care services” (8170),

¢ “individual and family services”
(8370), and

« “private households” (9290).

Ail the workers who fall within these
occupational and industry categories
were previously excluded from the
analysis because they ate paid on an
hourly basis and/or are in an occupation
where workers have no likelihood of
qualifying for the section 13(a)(1)
exemption.

Section 13{a){16): Criminal investigators

171 Ravisions to the SIC classification system
since 2000 have eliminated this category; thus,
more recont data are not available.

The criminal investigator must be
employed by the federal government
and paid “availability pay.” 72 Criminal
investigators are identified in
occupational categories:

¢ “detectives and criminal
investigators™ (3820),

» “fish and game wardens” (3830),
and

s “private detectives and
investigators" [3910).

This exemption was not mentioned in
the 1998 section 4(d) report. The
Department exempts all workers in the
occupations identified above and
employed by the federal government.
Section 13(a)(17}: Computer workers

Computer workers who meet the
duties test are exempt under twa
sections of the FLSA. Salaried computer
workers who earn a weekly salary of not
less than $455 are exempt under section
13(a)(1) and computer workers who are
paid hourly are exempt under section
13(a)(17} if they earn al least $27.63 an
hour,

Occupations that may be considerad
exempt include: ‘computer and
information systems managers’ (110),
“computer scientists and systems
analysts” (1000), “‘computer
programmers” (1010), "computer
software engineers” (1020), “computer
support specialists’ {1040), '*database
administrators’ (1060), “network and
computer systems administralors™
(1100), “‘netwerk systems and data
communications analysts™ (1110),
‘‘compuler operators” (5800), and
‘**compuler control programmers and
operators’’ (7900).

To identify computer workers exempt
under section 13(a)(17), we resirict the
population to workers who are paid on
an hourly basis and who earn at least
$27.63 per hour, To determine which of
these workers pass the computer duties
test, we use the probabilities of
exemplion assigned to these
occupations by the Department and
assume a linear relationship between
earnings and exemption status.

A.2.4 Section 13(b) Exemptions

Section 13(b)(1): Motor carrier
employees

This exemption eliminated overtime
pay for “any employee with respect to
whom the Secretary of Transportation
has power to establish qualifications
and maximum hours of service pursuant
to the provisions of Section 31502 of
‘Title 49[.]"" In essence, these are motor

172 Avatlability pay is compensation for hours
when the agent must be available to perform work
over and abovae the standard 40 hours per week. See
http:/fwww.opm.govieca/pay/HTMLIAP.HTM,

carrier workers,17* identified by
industry category “truck transportation”
(6170).

To be exempt, these workers must
engage in “safety affecting activities™.
Examples of exempt occupations
include: *'driver, driver's helper, loader,
or mechanic”.17# The relevant
occupational categories are:

 “glectronic equipment installers
and repairers, motor vehicles” (7110),

¢ “‘aulomotive service technicians
and mechanics" (7200),

¢ “bus and truck mechanics and
diesel engine specialists” (7210),

» “heavy vehicle and mobile
equipment service technicians and
mechanics' {7220}, and

= “driver/sales warkers and truck
drivers’ (9130).175
Section 13{b}{2}): Rail carrier employees

Section 13(b)(2) exempts “any
employee of an employer engaged in the
operation of a rail carrier subject to part
A of subtitle IV of Title 49.” 7* This
includes industrial category *'rail
transportation'" (6080). The 1998
methodology did not include
occupational requirements but the 2004
methodology did, so this restriction was
included. Occupations are limited to:

» "“locomotive engineers and
operators™ {9200},

o “railroad brake, signal, and switch
operators” (9230},

« ‘‘railroad conductors and
yardmasters'' (9240), and

» “subway, streetcar, and other rail
transpaortation workers' (9260).

Section 13(b){3}: Air carrier employees

This section exempts employees
subject to the *'provisions of title I of
the Railway Labor Act.” 177 In essence,
this exemplts air carrier employees,
identified by industry category “air
transportation” (6070). The 1998
methodology did not include
occupational requirements but the 2004
methodology did, so this restriction was
included. Occupations ara limited to
“aircraft pilots and flight engineers”

17149 1.S.C. 31502, The text of the law is
available at: hetp://www gpo.gov/fdsys/phg/
USCODE-2011-title49/htmlfUSCODE-201 1-titledd
subtiileVI-partB-chap315-sec31502.htin

174 Fact Sheet #19: The Motor Carrier Exemption
under the Fair Labor Standards Act (FLSA).

173 The 2004 methodology used 1990 Census
codes 505, 507, and 804 which crosswalk to theso
occupations. However, accupations £05, 613, and
914 (included in the 1990 Census code 804
crosswalk) were sxcluded because under the new
classification system they wero deemerd irrelavant.

17049 (1.5.C, 10101-11908. Toxt of the law is
available at: http:/fwaww.gpo.govifdsys/pkg/
USCODE-2013-titled 9/ pd ffUSCODE-2013-title49-
subtitle!V-partA.pdf.

177 35 U.8.C. 181 ef seq. Available at: http.//
wiww.gpo.gov/fdsys/pkg/USCODE-2013-title 45/
html/USCODE-2013-titled5-chap8-subchopt] htm.
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{9030} and “*aircraft mechanics and
service technicians™ (7140).
Section 13(b){6): Seamen

Occupational categories include
*sailors and marine oilers” (9300},
“‘ship and boat captains and opetators
(9310), and “ship engineers” (9330),17%
The exemption is limited (o the “water
transportation” industry (6090).
Section 13{b){10): Salesmen, partsmen,

or mechanics

The Department limited this
exemption to workers employed in a
“nonmanufacturing establishmant
primarily engaged in the business of
selling such vehicles or implements to
ultimate purchasers.” Industry
classifications include: *automobile
dealers” (4670) and *‘ather motor

vehicle dealers" (4680). In the 2004
Final Rule, the industry was limited to
1990 Census code 612 which became
Census code "automobile dealers™
(4670). Catepory 4680 ('*other motor
vehicle dealers™) is also included here
in keeping with the 1998 section 4(d)
report methodology.

The 1998 methodology did not
include an occupational restriction;
however, the 2004 methodology limited
the exemption to aulomabiles, trucks, ar
farm implement sales workers and
mechanics.

Automobiles, trucks, or farm implement
sales warkers include:
“paris salespersons” (4750}, and
» “retail salespersons” (4760).17¢

Mechanics include:

e “alectronic equipment installers
and repairers, motor vehicles' (7110),

= “automotive body and related

repairers” (7150),

e “automotive glass installers and

repairers’ (7160),

» "automotive service technicians

and mechanics’ (7200),

¢ "bus and truck mechanics and
diesel engine specialists” {7210),

» "heavy vehicle and mobile
equipment service technicians and

mechanics” (7220},

« "small engine mechanics” (7240),

and

s "miscellaneous vehicle and mobile
equipment mechanics, installers, and

repairers’ (7260]).180

TABLE A2—PROBABILITY CODES BY OCCUPATION

2002 -
Census Occupation Pr%%%lgmy
code

10 Chief execulives ........... 1
20 General and operations managers 1
40 ] | Advertising and promotions managers 1
50 | Marketing and sales managers ......... 1
60 Public relations managers .............. 2
100 Administrative services managers .. ; 1
110 Computer and information systems rnanagers 1
120 Financial managers ................ 1
130 Human resources managers ...... 1
140 Industrial production managers 1
150 Purchasing managers .. 1
160 | Transportation, storage, and dlstnbullon managﬂ:s 1
200 | Farm, ranch, and other agncultural managers 3
210 ! Farmers and ranchers . 0
220 | Construction managers ..... 1
230 | Education administrators .. 1
300 Engineering managers ...... 1
310 | Food service managers 3
320 | Funeral directors ........ 2
330 Gaming managers . 2
340 | Ledging managers ...... 3
350 Medical and health ser\nces managers 1
360 Natural sciences managers .. 1
400 Peostmasters and mail supennlendenls = o
410 Property, real estate, and community assocrabon managert:. 3
420 Social and community service managers .. 1
430 Managers, all other .. 1
500 Agents and business managars of anlsls performers. and alhlales 2
510 Purchasing agents and buyers, farm products .. 2
520 Wholesale and relail buyers, except farm products S 2
530 Purchasing agents, excepl wholesale, retail, and farm pmducls ..... 2
540 Claims adjusters, appraisers, examiners, and investigators .. . 2
560 Compliance afficers, except agriculture, construction, health and safety and lransportatlon 3
600 | Cost estimators .. rid e 1
620 Human resources traming. and labor relal ons specra!lsts i 2
700 Logisticians .......... 1
710 Management analysts . 2
720 Meeting and convention planners 2
730 Other business operations specialists 2
800 Accountants and auditors . ‘s L 1
810 | Appraisers and assessors of real estate 3
az20 Budget analysis .. 2

178 Tha 2004 methodalogy used 1990 Census
vodes 828, 829, and 831 which crosswalk to these
occupations, Howaver, nccupation 952 {dredge,
vxcavating, and loading machine opsrators) was
excluded becnuse under the new classification
system they wene daemmd irrelovant,

707 he 2004 methodology used codes 263 and

269 which crosswalk to these codes plus a fow
othars which have boen deemed irrelevant and
excluded (4700, 4740, and 4850),

1 The 2004 methodology used codus 505, 506,
507, and 514 which generally crosswalk to these

codes. A few additional codes wera ndsesd which
were deemed relovant (7240 and 72600
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TABLE A2—PROBABILITY CODES BY OCCUPATION—Continued
2002 ;
Census Occupation ﬁ%ﬁ“’
code

830 Credit A e e S RE iy A RO LEE ANHEE P TR VAR R e e S o i b o 4 S i e 2
840 | Financial andyﬂs 2
850 Personal financial A e I T Y T R e R L R S R 2
860 insurance undernwrilers ... 1
900 Financial examinars .. a
910 | Loan counselors and ﬂﬂ'icars 2
930 Tax examinars, collectors, and rmranua agerls 1
940 Tax preparers ...... et 2
950 Financial specialists, ﬂ[ u’hﬂr . 2
1000 Computer scienlists and s'_.rstems anahrs‘ls ! 1
1010 Compuler programmars .. i 2
1020 Compuler software mginaers : 1
1040 Compuler support specialists .. 1
1060 Database administrators .......... 1
1100 Network and computer sysiems administrators ... 1
1110 Network syslems and data nomrrmmﬁms anab:.rsls 1
1200 Acluaries . - 1
1210 Mathematicians - 1
1220 Operations research anam 1
1230 Statisticians .. “ A 1
1240 Miscellaneous mathematical science occupalions . PSSR S8R s R e s 1
1300 Architects, excep! naval .. 1
1310 | Survayors, carlug'mhm and pl'uulngmmnluﬂs 3
1320 | Aerospace engineers ... i 1
1330 Agricultural enginaers ... 1
1340 Biomedical englnurl 1
1350 Chemical engingers .. 1
1360 Civil engineers . : 1
1400 Computer hardware mgnears 1
1410 Electrical and electranic engingers . 1
1420 Environmental engingers .. 1
1430 | Industrial engineers, u'-c'uumg Imaam anu s.ataty 1
1440 | Marine englneers and naval archilects ............. 1
1450 Materials englneers 1
1460 Mechanical angmeers 1
1500 Mining and geo!oglcal engmeers. mcluding mining safely englneers 1
1510 Nuclear engineers .. R 1
1520 Petroleum englneers AT A N ol s e et 1
1530 Engineers, all other . 1
1540 Drafiars ............ 4
1550 Engineering Iechnlclans. excepl draﬂers : 4
1560 Surveying and mapping technicians ...... 4
1600 Agricultural and food scientists ....... 1
1610 Biological scientists .. e L L S o e e i 1
1640 Conservation smentlsls and loresters 1
1650 Medical scientists . 45 1
1700 Astronomers and physicnsts 1
1710 Atmospheric and space scuemlsts SRS S B S S ey SR e 1
1720 Chemists and materials scientists . 1
1740 Environmental scientists and geoscienllsts 1
1760 Physical scientists, all olher .......ococvrvveeene 3
1800 Economists . 2 2
1810 Market and survey researchers 2
1820 Psychologists .........ocmeriiiianas 1
1830 Sociologists .. 4454 4 A R AR R R R 8 2 B R B R R £ e R TR R e R A b 2 R AR E AR H AR SRR 2
1840 Urban and reguonal planners a
1860 | Misceflaneous social scientists and related workers .. 2
1500 Agricultural and food science lechnicians ............. o 4
1910 Biological technicians ......c.oceecicniices 4
1920 Chemical technicians ....... 4
1930 Geological and pelroleum lechmclans e 4
1940 Nuclear technicians ......... 4
1960 Other lifa, physical, and social saence lechnicuans 4
2000 COUNSEIONS .ociicesiiinns seesrismases semcor iRapaisdiaiesssniuispiins it 2
2010 | Social workers ... 3
2020 | Miscellaneous community and social service specialists ........... a
2040 Clargy ............. i}
2050 Directors, religious aclwltles and educallon [+
2060 Religious workers. all Other ....cocvvnnsmermasnnes 1]
2100 Lawyers .. e e e e e e e | 1
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TABLE A2—FF10E!ABELITY ConEes BY OccupATION—Continued
2002 -
Cg\gus Occupation Prt.;%zlglny
@

2110 ! Judges, magistrates, and other judr.:ai workers | 1
2140 | Paralegals and legal assistants . 4
2150 | Miscellaneous lega! support workers a
2200 | Postsecendary teachers . t
2300 | Praschool and kmderganen teachers 2
2310 | Elementary and middle school teachers 1
2320 Secondary schoo! teachers .........c...... 1
2330 Special education teachers ..... 1
2340 Other teachers and instructors ... 1
2400 | Archivists, curators, and museum technicians 1
2430 Librarians . S 1
2440 Library Technicians . 4
2540 Teacher assistants . 4
2550 Other education, tralnlng, nnd librar'_r wotkers 1
2600 Artists and related workers .......... = 2
2630 Designers ... 1
2700 Actors .. 1
2710 Producers and d:raml::rs 1
2720 Athletes, coaches, umpires and relalu!:t worhers 2
2740 Dancers and choraographers .. ¥ eisetas 1
2750 Musicians, singers, and relawd worl:ers 1
2760 Entertainers and performers, sports and relalaﬂ wnrherﬁ all Dlher o 1
2800 Announcers .. i Ao i 2
2810 News analysts repunars and oorrespnndenta 3
2820 Public relations spec:af ists .. : 3
2830 Editors .. 3
2840 Technlcal wnters 3
2850 Writers and authors ... 2
2860 Miscellaneous media and oommun catlon workers = 2
2900 Broadcast and sound engineering technicians and radio operatnrs . 4
2910 Photographers .............. o 1
2920 Television, video, and lebOl"I- plctute camera operators and edllors 2
2960 Media and communication equnpment waorkers, all other ............cceee. 4
3000 . Chiropractors .. B e L e Y, 1
010 Dentists .. ” 1
3030 Dietitians and nutritionists . 3
3040 Oplometrists .. 1
3050 Pharmacists ........c..... 1
3060 Physicians and surga-nns 1
3110 Physician assistants ......... 2
3120 Podiatrists .........cco... 1
3130 Registered nurses 1
3140 | Audiologists .. 2
3150 Cecupational theraph.ts 3
3160 | Physical therapists ..... 2
3200 ; Radiation therapists ... 3
3210 | Recreational therapists .. 2
3220 | Bespiratory therapists ...... 3
3230 Speech -language palhologlsis 2
3240 | Therapists, all ather . by 2
3250 | Vieterinarians . 1
3260 Health d:agnos:ng and lreaung pracln‘toners all nlhar 1
3300 Clinical laboratory technologists and technicians .. 3
3310 Dental hygienists .............. v 3
3320 Diagnostic related Iechno!oglsts and lechnicians .. 3
3400 Emergency medical technicians and paramedics .. 3
3410 Health diagnosing and treating practitioner support technicians 4
3500 Licensed practical and licensed vocational nurses ........c.ceevvees 4
3510 Medical records and health information technicians . 4
3520 Oplicians, dispensing ............ 0
3530 Miscellaneous health technologlsts and lechrucnans 2
3540 Cther healihcare practitioners and technical occupahom 3
3600 Mursing, psychiatric, and home health aides ....ccccoooreeee 0
3610 Occupational therapist assistants and aides ... 0
3620 Physical therapist assistants and aides ....... 0
3630 Massage therapisis ... BN 0
3640 Dental assistants ............ 0
3650 Medical assistants and ulher heallhcare suppon occupal:ons 4
3700 First-line supervisors/managers of correctional officers .......... 2
ario First-line supervisors/managers of police and detectives 3
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TasLE A2—ProBaBILITY CoDES BY OcCcuPATION—Continued

DOccupation

4400
4410
4420
4430
4460
4500
4510
4520
4530
4540
4550

4610
48640

4700
4710
4720
AT40
4750
4760

4810
4820

4840

4300
4320
4930
4940

First-line supervisors‘managers of fire fighting and pravention WOMKETS. ... st s s iens TN
Supervisors, protective service workers, all other - SO,
Fire HOhbEIS .o criisin e sssams st st sas st s sn et a2 b e
FIrg INSPEEIONGE .oevvceeesrerssssarermrrssssceermsmasssremsssmsrerasassas rrassssars sasmsasamenmesa s prvesns o sermaddnses bhrrrd 43sssbrbdnbis A
Bailits, correctional olficers, mialms .......... o TN e
Detectives and criminal IMVESHTEIONE ... s SRR 1 aREE 1 1R 0 P R SRR ST 9 2 g
| Figh and game wardens ........ S e R e e R e T N
| Parking enforcement workers ... prssassian S A SRS AR S PSSR it s SRR -
Police and shenf's patrol officers .
Transit and railroad police .......cooceevrcrrienns
Animal contral workers .....

Crossing guards .........
Lifeguards and other profective service workers .
Chats - and Mead 000ME ... it e e e b A

m -line supelwﬂmanagefs ol lo-od praparmun and smi'ug woﬂmrs ......
Food pmparatm wurlsars ............ T R R S i .
A T o s ety A 44 A 4 42k 4 b Lt 2 o P S e b o oy 2 st e i
Combined food preparation and serving workers, including fast food ..
Counier attendanis, cafeteria, food concession, and coffee shap
Waiters and wailresses ... N
Food servars, nmmumm
Gining room and caleteria attendants and bartender hel:rers
Dishwashers
Hosts and hostesses, restaurant, iounge, and coffes shop ....
Food preparation and serving related workers, all other ............
Firsi-ling suparvisors’managers al housekeeping and janitorial workers ..
First-ine supervisors/managers of landscaping, lawn service, and wndsha;ﬂng woﬂmrs
Janilors and building ClBANEMS ... “
g B L R T o R gt e e e B o i

Grounds maintenance workers ....... A
First-line supervisors'managers of gaming workers . R WA AL Sk S PVL WA S AL Y RS
stl lirve wpnwiswﬂmnagln of plrsuna! SEMicE whrs

| Nontarm animal carolakers .
Mation pictura nmhﬂl-urﬂsls i A, S A R e e R
Ushers, lobby attendants, and ﬂ:hlt takers ..

Hmﬂhmu enlertainment attendants and rﬂlited wurim

Barbers TN M T LR
Hairdressars, hairstylists, and cosmBIDIOGISIE ... s s
Miscellaneous personal appearance workers ...
Baggage porters, Dellhops, AN CONCIBTTES ..o e s smssss s sssees

Tour and AVE! QUIBES ..coiimemrrmrmrcrsrerrscesrrmssssrmssscrrsrramsss e rssrrridsses

Perscnal and home care aides
Recraation and fitness woarkers
Residential advisors .. *
Personal care and s:unrica mrﬂars. al omer b
Firsi-line supervisors/managers of retail sales workers .
First-line supervisors'/managers of non-retail sales vmrlms
Cashiers e e
Counter and rental clerks
Parts s2lespersons ... -

Aeial S2leSparsons ...
Advertising sales agents ... e R L e S R e s ey
INSUMENCE SAIES BBMS o.oooveveeec e csassrm s ssnarerns T

Securilies, commaodities, and financial services sales R R e A S S e e e ik
Travel agents ...... AN rFaey SRR RE e taunpetysunuueessap RS eatianananneguintocysscatiog LS .
| Sales representatives, services, all ather .. e
| Sales representatives, wholesale and mnuimu.nng ..............................................................

Modeils, dermonstralors, and product promolers A0 TN RIS Ny T AP e S i HI bR R i s sk

Security guards and gaming suwallarm uﬁcam T T T e e e e e e e e e |

ALULRLERDENMNEEEENNOONOOOOOOOCOCCOQOLOL&EKMH=2000C00RsEA0LsA00 D000 OODWOoOR0o0OADOOODOO00D0 MWL
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TaBLE A2—PROBABILITY CODES BY OCCUPATION—Continued
2002 |
. Prababils

ﬂ{.ﬁ Occupation code ty
4950 Door-to-door sales werkers, news and street vendors, and related workers . 4
4960 Sales and related workers, all other . R ErTaEy 3
5000 First-line supernvisora/managers of office and aﬂmnlsiralwe supporl workm 1
5010 Switchboard gperators, including answenng service 4
5020 | Telsphone operators ., 4
5030 Communications aqmnam operaors all oiher 4
5100 Bill and account collectors .. 4
110 Billing and posling clerks and machine operators 4
5120 Bookkeeping, accounting, and audimg derks 4
5130 Gaming cage workers .. = : 4
5140 Payrall and limakaaphg derlis AT s S ) 4
5150 Procurement clerks .. i 4
5160 Tellars .. R —— | 4
5200 Brokerage clerks .............. KRS i | 4
5210 Correspondance clerks .. i 4
5220 Court, municipal, am:llh:unse l::hl‘lls o5 | 4
5230 [t T St pr R R R S e e ) i 3
5240 Cuslomer senvice representatives . B i 3
5250 Eligibility interdewers, govemment proglams | 3
5260 File Clerks .........cc..... . 4
5300 Hotel, motel, and rmtt de-sl: dants 4
5310 Interviewers, except eligibility and foan . 4
5320 | Library assistanis, clerical ...... ] 4
5340 Mew accounts clemks ............ R (s iR e e 4
5350 P Onder clarks ..o 4
5360 Human mnm:us nss:slanls. amept payrol ‘and umekaepinq ...................................................... 4
5400 Receptionists and information clerks .. 4
8410 Reservation and transportation ticket agents and traval cierks 4
5420 Information and record clerks, afl other .. R AR 4
5500 | e and gt A e e e e e 4
5510 | Courers and msangur: i W 4
5520 D‘kspalmars sy 4
5530 | Meter rmlars. ulllllllas .............. i 4
5540 | Postal service clerks ..., - 4
5550 | Postal service mail carriers . S et R ' 4
5560 | Postal service mail sorters, pmcalim. an:l p-rumshg machine oparam‘s 4
5600 Production, plamhg. and expediting clers ., & 4
5610 | Shipping, receiving, and tralfic clerks .. 4
5620 | Stock clorks and order MBS ......c.ccoomeciimemiimssssssreribmsessresmns 0
5630 Weighers, measurers, checkers, and s-amplu-: rum-mlcnphg 4
5700 | Sacretaries AnG AOMIMEIAIVE GBSISENE .........u.weu.usssiso.sireesiossrsimsssssismassssssisissssssrsisstsseasassessimtioesbssrmnbcsmssemmemsesessramnes 4
5800 | Computer operalors b 4
5810 Data enlry keyers .. 4
5820 Word processors and t-.rpinls ....... 4
5830 Desktop publishers .. s 4
5840 Insurance claims and pt:llh:]r pmoessmg chﬂﬁ 3
5850 Mail clerks and mail machine operators, mtmpl pnstal sanica 4
5860 Office clerks, general ., ek ca R P R iz 4
5900 m“mhhnapam eatoeplmpuler 4
5910 Proofreaders and copy mamkers ... 4
5320 Statistical assistants . 4
5830 Office and admmslrﬂ‘me Buppon wham all oiher ............. e 4
6000 First-ling supemhsusfmmagas of larmng, lishmg. and l'uu'ﬂw WOrkers ... 4
6010 Agriculttural inspectors . Rl Dt 3
6020 Animal breeders .. 3
6040 Graders and solers, agrhalural mom;a ]
6050 Miscellaneous agricullural workers ., 0
6100 | Fishers and related fishing mrkals ; 0
6110 Hunters and trappers .. e B s T 0
6120 Forest and oonsenrabm mﬂo&m .......................................... 0
6130 Logging workers . EEA R Pt s 0
6200 First-ling supmu:nn.l‘mgafs of ounslmdhn lrauas and aadmmon wmtars i s e e L i S B 4
6210 Boilermakers ., e A R e e e e W A e 0
6220 | Brickmasons, uo-ckmasuna, and stnnamam ................................. 5 0
6230 | Carpenters R 1]
6240 | Carpet, fioor, and tile installers and finishers .......... 0
6250 Cement masons, concrate finishers, and IEMAZI0 WOTKETS ..o esssserees msmrsssessss s 0
6260 | ConSbruchon TBOMBIS ... oo e s s et sasm s bbb ant s 0n T T T e T e P e 0
6300 | Paving, suracing, and lamplng eqapmenl opamm R LI St A S et R 0
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TABLE A2—PROBABILITY CODES BY OCCUPATION-—Continued

2002 ;
. Probability
Census Occupation
code P il
6310 Pile-driver operators ... e e T, B e R e o
6320 Operating engineers and other conslrucuon equupment uplmtun 0
6330 Drywall installers, ceiling tile instaliers, and tapers .. o
6350 ETCCANICEANS 3usascinssZintacns s msmaninsssammciasyyasasssiman o susiommsins 0
6360 Glaziers . 0
6400 Insulation workers R e R e R WA 0
6420 | Painters, construction “and maintsnancu ' i ; o
6430 | Paperhangers ......... e e e e e S o
6440 Pipslayers, plurnbers plpefllters and sleamf ﬂers . . ]
6460 Plasterers and stCCO MASONS ..cccviciinnnimicianians A b 0
6500 Reinforcing iron and rebar workers 0
6510 Roolers ......oeee o
6520 | Sheat metal workers e 0
6530 | Structural iron and steel worker a
6600 Helpers, construction trades .. a
6660 Construction and building hspectnrs 3
6700 Elevator installers and repairers .. e a
6710 Fence erectors .......... i 1]
6720 Hazardous materals removal workers o
6730 Highway maintenance workers .. ]
6740 Rail-track laying and mamtenanne equ:pment operators 1]
6750 Seplic tank servicers and sewer pipe cleaners .. " (]
6760 Miscellaneous construction and related workers ......... 1]
6800 Derrick, rotary drill, and service unit operators, oil, gas anl:l mh‘mg 0
6820 Earth drillers, except oil and gas .. FHN 0
6830 Explosives workers, ordnance handllng axpens. and bl&slem ....... 0
6840 Mining Mmaching Operators ...........cowirrmmsiimmmi HEr T o 0
6910 RAoof bolters, MININg ..o ]
6920 Roustabouls, oil and gas ... ]
6930 Helpers—emracion WoRKerS e e e e 0
6940 Other extraction workers ......... 0
7000 First-line supervisors/imanagers ol mechanlns mslaﬂem anl:l reparars 3
7010 Computer, automated tellar, and office maching repairers ... 0
7020 Radio and telecommunications equipment installers and upnlm 0
7020 Avionics lechnicians .. - 0
T040 Electric motor, power lncl. and related repairm 0
7050 Electrical and elecironics installers and repairers, lranspurlaﬂun B':ILI;H'I'IBHI A 0
7100 ! Electrical and electronics repairers, industrial and ufility .......... o
7110 | Electronic equipment installers and repairers, motor wﬂdu o
7120 Elestronic home entedainment equipment installers and rapanrm 0
7130 Security and fire alarm systems installers .. - o
7140 Aircraft mechanics and service lechnicians . 1]
7150 Automotive body and related repalrers ..o 0
T160 Automotive glass instaliers and repairers ........ ]
7200 Autornolive service technicians and mechanics ...... 1]
7210 Bus and truck mechanics and diessl engine speclalms 1]
7220 Heavy vehicle and mobile equipment sarvice technicians and machanics . ]
7240 Small enging mechanics .. 0
7260 Miscellanecus vehicle and muhh |q1.|lpm¢m mm:hml:a. lmtﬂl!em md rﬂpalm 0
7300 Control and valve installers and repairers .. 4]
T30 Heating, air conditioning, and refrigeration med'lamns and hslahers b}
7320 Homea applianca repairars .. i a
7330 Industrial and refractory ma:hlnnqr m-:hm a
7340 Maintenance and repair workers, general ... a
7350 Maintenance workars, machinery .......... 0
7360 Millwrights ... T 0
7410 Electrical p-uwnr Ilnn Irmulhrs and repuirm VEET 0
7420 Telecommunications line installers and rlpmm: v]
7430 Fracsmn instrument and equipment repairers .. a
7510 Caoin, vending, and amusemen machine servicers and rapa-rars e V]
7520 Commercial divers ............ o T T T YR 4
7540 Locksmiths and safe rapalrers ... e s o
7550 Manufactured building and mobile home installers . Q
7560 Aiggers ... e N — Y'Y o
TEOOD | Signal and Irad: mm mpdrars ; : i o
7610 | Halpers—installation, maintenance, and rqpulr workars AL o 4]
7620 Other installation, maintenance, and repair WorkErS ... 0
7700 First-line supervisorsfmanagers of production and operating WOKENS .......ccooerrsssmmsersmrremsssssess sssrssesssreses st oe 3
770 Aircralt structure, surlaces, figging, and systems assemblers ... 1]
7720 Electrical, electronics, and eleciromechanical assembBlars ... iy e O S A e R a
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TABLE A2—PROBABILITY CODES 8Y OCCUPATION—Continued

2002

| : Probabllity
Census | Occupation
code | code
7730 : Engine and other Maching ASSEMDBIETS ..........ccucerarresemsmmusssssssssrrsesssssssrsrss s rass s s s beass s sss s 88 sasra S8 LSRR £ RS bA S S S et e R
7740 | Structural metal fabricators and fitters ......

7750 Miscellaneous assemblers and fabricators
7800  [BBKEIS ... 8 s piiits i b i BRI T A

7810 [ Butchers and other meat poullry and f sh processlng workers ...

7830 Food and tobacco roasting, baking, and I'.'ll'jl'll'lﬂ machine op:ralors and Imdor:
7840 Food batchmakers ..

7850 Food cooking maohme operators and tendsrs
7900 Computer control programmers and operatars ..
7920 Extruding and drawing machine setters, ooeratols. and Ienders, mota} and plaslic
7930 Forging machine setters, operators, and tenders, motal and plasiic ...
7940 Rolling machine setters, operators, and tenders, metal and plastic ..
7850 Cutling, punching, and press machine setters, operalors, and m metal and plastic
7960 Drilling and boring machine tool seliers, operators, and tenders, metal and plastic ...........
8000 Grinding, lapping. polishing, and buffing machine lool sellers, operators, and tenders, metal and p!ashc
8010 Lathe and turning machine tool setters, operators, and tenders, matal and plastlc

8020 Milling and planing machine setters, opermors and iandars. meatal and plaslr.
8030 Machinists .. "
8040 Metal lufnace and k|In operalors and lenoors ........
8060 | Model makers and pattemmakers, metal and plastic .
8100 Molders and molding machine selters, operatars, and tunders. mnlai and p!astu:
8120 Muitiple machine tool setters, operators, and Iandws, metal and plasm: ..............
8130 | Tool and die makers .. ot 2

8140 | Welding, scldering, and brazmg worka:m
8150 Heat treating equipment sefters, operah:lrs and tenders metal and piastic

8160 Lay-out workers, metal and plastic ...

8200 Ptating and coating machine setters, oparam and tenders, molal and p!:lalk:
8210 Tool grinders, filers, and sharpeners .. i eiibey

B220 Metalworkers and plastic workers, all ol.her

8230 Bookbinders and bindery workers .

8240 Job printers .. -

8250 Prepress technlmans and workers d

B260 Printing machine operators .............

8300 Laundry and dry-cleaning workers .

8310 Pressers, textile, garment, and related material

8320 Sewing machina operators .. e

8330 Shoe and leather workers and repalrers - |
8340 Shoe machine operators and tenders .. )
8350 Tallors, dreSEMAKErS, AT SEWETS ..irrer s sirimansrmssan e ot ssss s s e iriea o e LR 4 AR S AR b 88 444 H 34 42001 |
8360 Textile bleaching and dyeing machine operators FreprE R SR S R |
8400 ' Textile cuiting machine setters, operators, and tenders .

8410 | Textile knitting and weaving machine sellers, operators, and !s.moers o

8420 Textile winding, twisting, and drawing out machine seiters, operalors, and lenders .
8430 Extruding and forming machine setiers, operators. and lendefs, smhoﬁ{: and gfa.ss ﬂoers b
8440 Fabric and apparel pattemmakers .............
8450 Upholsterers ... .
8460 Textile, apparel and fumlshings workers. all other

8500 Cabinetmakers and bench carpenters ....................

8510 Furmniture finishers .

8520 Medel makers and pallernmakers wood "

8530 Sawing machine setiers, operators, and tenders 'wood ..

8540 Woodworking machine setters, operalors, and tenders, excepﬁ sa'mr;g

8550 Woocdworkers, all other ..
8600 | Power plant operators, dlstnbutors and dlspalchars

B610 | Stationary engineers and boiler operators . % !
8620 | Water and liquid waste treatment plant and system operator5 = e |
8630 | Miscellaneous plant and system operators .. £ -
8640 Chemical processing machine setters, operators and Ionda's - i

8650 | Crushing, grinding, polishing, mixing, and blending workers ...... il

B710 ! Cutting workers .. B
B720 Extruding, lonmng, presslng. and compactmg machine seners operatom andi Isnder.s
8730 Furnace, kiln, oven, drier, and kettle operators and tenders . e T R e A G e O R L
8740 Inspectors, testers, sorters, samplers, and weighers .

8750 Jewelers and precious stone and metal workers ...........

8780 Medical, dental, and ophthalmic laboratory technicians

8800 Packaging and fllllng machine operators and tenders .

8810 Painting workers . -

8830 Photographic process workers and processmg mach:ne operam

8840 Semiconductor processors ........

COoOoOOoOQOOoO0O0C000O0000C0C00DOCOo00N0000C0000O00O000DOLODOoOoOD0OO00000O00O00O0000EO0OCO00C0O0O0O

8850 | Cementing and gluing machine oporaiors and Ienders A e S A s L R St e et R



Federal Register/Vol. 80, No. 128/Monday, July 6, 2015/Proposed Rules

38601

TaBLE A2—PROBABILITY CODES BY OCCUPATION—Continued

Occupation

Probabi
mﬁy

9840

720
8730
8740
8750

Cieaning, washing, and matal pickling eguipmant nperarlurs and ten:lnrs ....................
| Cooling and freezing equipment operators and tenders .,
Etchers and engraverS .........comermmreresmsmrermsssreas A
Malders, shapers, and casters, excepl matal and plastic ...
Paper goods machine sattars, operators, and tenders ....... e
T N i e
Helpers—production workers ...
Production workers, all other
Supervisors, Iransportation and material moving workers rin i
Aircraft pllots and fight enginEers ...
Air traffic controliers and airfield operations Specialisls ... ———————————
Ambulance drivers and attendanis, except mrgancyr medical technicians .
Bus drivers et maesiinin
Driver/sales workers and truck mm o
Taxl drivers and chauffeurs .. s i i e A T e A 3 R e e
Meotor vehicle operators, all uﬂur
Locomotive engineers and npamwa
Railroad brake, signal, and swilch OPEFAIONS .....cooooccrrrreems i snsmes e rrsms e ey
Aailroad cenductors and yardmasters ........ e Lo L T T [T T e LY e L e L T
| Subway, strestcar, and olher rail 1rnnq:nrlathn workers ...
Sailors and maring cilars .. PSPPSR
Ship and boat captains and opemiors
0y 0 e g oy L L Y e LI S R VUL o E e S et
Bridge and lock tenders ........... i e
| Parking lot attendants ...........
| Service station attendants ....
Transporialion INSPECINE .......ccewerrraicerrrrssssarrrmmses e mssassssrrssssssesrresan
Cther fransportalion workers ..
Conveyor operators and Ilndurs ............................................................
Crane and IOWEr ODEFAIONS .. ssssiommmasessssmanns
Dredge, excavaling, and foading machine operators ..
Hoist and winch operatars ..........ocooerrrsnererermnnen: &
Industrial truck and traclor operators ..
Laborers and freight, stock, andmluml mwnr:. hI.HI'.‘I
Machinge feeders and OHBBANIS ... ..o s s rrssss s s ans e s s s SenE ne ped merede -
Packers and packagers, hand L :
Purmping SIAHON OPEFAMOS ..ooinienisininnns SRRT— IEPRR— SPPRR—— p— -
Shuttle car operators ..
| Tank car, truck, and shlp loauers e S S SRl P i L T S L e

Maleral moving workers, all OIOF i oty

COoO00oO00C0000oO00oOCO 00 0ADOOOCOOOoOOODDWAEARNDOSOOO O

Appendix B. Additional Tables
TABLE B1—EAP EXEMPT WORKERS POTENTIALLY AFFECTED BY THIS PROPOSED RULEMAKING, BY INDUSTRY, 2013

Industry workers
{millions})

Potentiall As percent of po-
affected EAP tenially atfectad
EAP workers

{percent)

Total = ..,
B B i e e R e e s L e s e S 00
Farestry, logging, lishinq. nuﬂm and lmppmg

Mining ..

Construction .
Nonmetallic mineral product manufacturing ..
Primary metals and fabricated metal products ... e g e S s o 02
Machinery manufacturing ..

Computer and electronic pmdu:l maw[acuing y
Electrical equipment, appliance manufactuning ... S T o
Transportation equipment manufactuing ... o A e
Weod products ... A AT R S RS S R e 0.0
Fumiture and ﬂm.m manuluchllng i 01
Miscellaneous and not specified manufacturing 03
Food manufacturing Y

Beverage and tobacco products

........................... i s i TR 214

0.0
0.2
08
Q1

0.3
06
01
0.6

0.2
0.1
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TaBLE B1—EAP EXEMPT WORKERS POTENTIALLY AFFECTED BY THIS PROPOSED RULEMAKING, BY INDUSTRY, 2013—
Continued
Potentiall As parcent of po-
Industry affected EAP tentially affected
workers EAP workers

{millions) {percent)
Textile, apparel, and [eather MANUFACILANG ....c.veciiieemmisesiniessssimsssirresns s smesmresssesseesssssenss 01 0.3
Paper and printing .. 0.1 0.6
Petroleurn and coal producls manulacturlng 0.1 0.3
Chemical manufacturing .. 0.4 2.0
Plastics and rubber products 0. 0.3
Wholesale trade . 08 39
Retail trade ......... 186 7.5
Transportation and warehousmg 0.5 2.4
Utilities ............. i 03 1.3
Publishing Industnes (except |nternal) A P 0.2 0.9
Motion picture and sound recording lndustnes 0.0 0.2
Broadcasting (except intemet) .. i 0.2 0.8
Intarnet publishing and broadcashng 0.0 02
Telecommunications . 0.4 16
Internet service prowders and data prol:essmg senrlces 0.0 0.2
Other information services . 0.1 0.3
Finance .......commins 1.9 9.0
Insurance . 1.0 4.7
Real estale 0.3 1.4
Rental and Ieasmg serv:ces R 01 0.3
Professional and technical serwces 3.6 16.8
Management of companies and enterprtses 0.1 0.3
Administrative and support services . L 0.5 23
Waste management and remedlatlon services 0.0 0.2
Educational services . 0.8 39
Hospitals .. 1.0 4.7
Health care servmes excepl hospltals 1.2 5.5
Social assistance . s - 0.4 1.8
Arts, enlerla:nment and recrealmn 04 1.7
Accommodation . 0.1 0.5
Food services and dnnkmg places 0.3 1.2
Repair and maintenance ............ 01 0.5
Personal and laundry services ......... Q1 0.3
Membership asscciatiens and orgamzall»ons 0.4 1.8
Private households . EER PR iR 0.0 0.0
Public admlnlstrahon o8 a9

Nota: Pooled data for 2011-2013,

aColumns may not sum to total due to rounding.

VIIL Initial Regulatory Flexibility
Analysis (IRFA)

The Regulatory Flexibility Act of 1980
{RFA) as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA),
hereafter jointly referred to as the RFA,
requires agencies 1o prepare regulalory
fexibility analyses and make them
available for public comment, when
proposing regulations that will have a
significant economic impact on a
substantial number of small entities. See
5 U.5,C, 603. If the rule is not expected
to have a significant economic impact
on a substantial number of small
entities, the RFA allows an agency to
certify such, in lieu of preparing an
analysis. See 5 U.5.C. 605.

The Department specifically invites
comment on the impacts of the
proposed rule on small businesses,
including whether alternatives exist that
will reduce burden on small entities

while still meeting the objectives of the
FLSA. The Chief Counsel for Advocacy
of the Small Business Administration
{SBA) was notified of a draft of this rule
upon submission of the rule to OMB
under E.O. 12866,

A. Reasons Why Action by the Agency
Is Being Considered

The EAP exemption salary level test
that is the focus of this proposed
rulemaking has been updated seven
times since the FLSA was originally
enacted in 1938. These updates were
necessary in order for the required
salary level to keep pace with increases
in earnings in the economy so that it
could continue to serve as an effective
bright-line test that separates workers
who Congress intended to remain
entitled to minimum wage and overtime
protection and those who may qualify as
bona fide EAP exempt workers.

The standard salary level and HCE
total compensation levels have not been
updated since 2004 and, as described in
detail in section VIl A.ii., the standard
salary level has declined considerably
in real terms relative to both its 2004
and 1975 values. As a result, the
exemption removes workers from
overtime protection who were not
intended to be within the exemption.
Similarly, the HCE annual
compensation requirement is out of
date; more than twice as many wotkers
earn at least $100,000 annually
compared 1o when it was adopted in
2004. Therefore, the Department
believes that rulemaking is necessary in
order to restore the effectiveness of
these levels.

B. Statement of Objectives and Legal
Basis for the Proposed Rule

Section 13(a)(1) creales & minimum
wage and overtime pay axemption for
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bona fide executive, administrative,
profassional, outside sales employees,
and teachers and academic
administrative personnel, as those terms
are defined and delimited by the
Secretary of Labor. The regulations in
part 541 conlain specific criteria that
define each category of exemption. The
regulations also define those computer
employees who are exempt under
section 13(a)(1) and section 13(a)(17).
To qualify for exemption, employees
must meet certain tests regarding their
job duties and generally must be paid on
a salary basis at not less than $455 per
week.

The Department’s primary objective
in this rulemaking is to ensure that the
revised salary levels will continue to
provide a useful and effective test for
exemption. The salary levels were
designed to operate as & ready guide to
assist employers in deciding which
employees were more likely to meet the
duties tests for the exemptions. If left
unchanged, however, the effectiveness
of the salary level test as a means of
determining exempt status diminishes
as nonexempt employee wages increase
over time.

The Department last updated the
salary levels in the 2004 Final Rule,
selting the standard test threshold at
$455 per week for EAP employees. The
2004 Final Rule also crealed a new
“highly compensated” test for
exemption. Under the HCE sxemption,
employees who are paid total annual
compensation of at least $100,000
{which must include at least $455 per
week paid on a salary or fee basis} are
exempt from the FLSA's overtime
requirements if they customarily and
regularly perform at least one of the
duties or responsibilities of an exempt
EAP employee identified in the
standard tests for exemption, § 541.601.

Employees who meet the
requirements of part 541 are excluded
from the Act's minimum wage and
overtime pay protections. As a resull,
employees may work any number of
hours in the workweek and naot be
subject to the FLSA's overtime pay
requirements. Some State laws have
stricter exemption standards than those
described above. The FLSA does not
preempt any such stricter State
standards. If a State law establishes a
higher standard than the provisions of
the FLSA, the higher standard applies in
that specific state. See 29 U.S.C. 218.

In order to restore the ability of the
standard salary level and the HCE
compensation requirement to serve as
appropriate bright-line tests between
overtime-protected employees and
employees who may be EAP exempt, the
Department proposes to increase the

minimum salary level test from $455 to
the 40th percentile of the weekly wages
of all full-time salaried employees ($921
per week), and the level for the HCE test
from $100,000 to the annual equivalent
of the 90th percentile of weekly
earnings for full-time salaried
employees ($122,148 in annual
earnings). The Department reached the
proposed salary levels after considering
available data on actual salary levels
currently being paid in the economy. In
order to ensure that these levels
continue to function appropriately in
the future, the Department also proposes
to automatically update them annually
either by maintaining the respeclive
earnings percentile or updating the
levels based on changes in the CPI-U,

C. Description of the Number of Small
Entities To Which the Proposed Rule
Will Apply

i. Definition of Small Entity

The RFA defines a “small entity” as
a {1) small not-for-profit organization,
{2) small governmental jurisdiction, or
(3) small business. The Department used
the entity size standards defined by SBA
to classify entities as small for the
purpose of this analysis. SBA
establishes separate standards for
individual B-crigit NAICS industry
codes, and standard culoffs are typically
based on either the average annual
number of employees, or the average
annual receipts. For example, the SBA
has two widely used size standards: 500
employees for manufacturing, and $7
million in annual receipts for
nonmanufacturing services. However,
some exceptions do exist, the most
notable being that depository
institutions (including credit unions,
commercial banks, and non-commercial
banks} are classified by total assets.
Small governmental jurisdictions are
another noteworthy exception; they are
defined as the governments of cities,
counties, towns, townships, villages,
school districts, or special districts with
population of less than 50,000
people.181

ii. Data Sources and Methods

The Department obtained data from
several different sources to determine
employment in small entities far each
industry. Categorical tabulations from
the Statistics of U.S. Businasses (SLISB,
2007 and 2011) were used for most
industries. Industries that used data
from alternative sources include Credit
Unions (National Credit Union
Association, 2010), Commercial and
Non-Commercial Banks (Federal

W1 Sea http://www.sba.gov/advocacy/regulatory-
flexibititv-act fur detatls,

Depasitory Insurance Carporation,
2013), and Public Administration,
where employees were classified based
on employment estimates from the
Cansus of Governments (2012), and
local population estimates from the
Census of Population and Housing
(2012). The Department used the latest
available data in each case, so data years
differ belween sources.142

For each industry, the total number of
employees is organized in categories
based on different characteristics of the
employing entity. The categories are
defined using employment, annual
revenue, and assets. The Department
combined these categories with the
corresponding SBA standards to
estimate the proportion of workers in
each industry who are employed by a
small entity.

The general methodological approach
was to classify all employees in
categories below the SBA cutoff as in
“small entity"” employment. If a cutoff
fell in the middle of a defined category,
a uniform distribution of employees
across that bracket was assumed in
order to determine what proportion
should be classified as in small entity
employment. The Depariment assumed
that the small entity distribution across
revenue categories for Other Depository
Institutions, which was not separately
represented in FDIC asset data, was
similar to that of Credit Unions.

iii. Number of Small Entities Impacted
by Proposed Rule

It is difficult to estimate precisely the
number of small entities that will be
impacted by the proposed rule. The
employee, payroll, and receipis data in
SUSB are tabulated by “‘enterprise size,”
whera the definition of “enterprise” is
equivalent to “entity” for the purposes
of the current discussion, However, this
data does not directly report the number
of enterprises, but instead provides data
on “establishments” (individual plants,
regardless of ownership), and “firms” (a
collection of all plants with a single
owner within a given state and
industry). Therefore, an enterprise may
consist of multiple firms, depending on
the number of states and industries it
operates in. Using the SUSB number of
small firms as a proxy may thus
overestimate the number of small
entities nationally. However, this effect
is unlikely to be large, because mast
small entities would probably operate
on smaller scales (i.e., will either consist

192 Latest available year of data for each source in
parentheses. SUSB employment data are for 2011
{although sinca the time of writing 2012 data have
hecomo available} and receipts data are for 2007.
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ofa smgle establishment, or operate
within a single state and industry),

The estimated probability that an EAP
exempt worker is employed by a small
entity is set equal to the calculated
proportion of workers employed in the
corresponding industry. For example, if
an industry has 50 percent of workers
employed in small entities, then on
average one oul of every iwo EAP
exempl workers in this industry is
expected to be small-entity employed.
The Department applied these
probabilities 1o the population of EAP
exempt workers in order to find the
muinber of workers (total and affected by
the rule) employed by small entities,
their payroll under the current and the

proposed salary Ievels, and the number
of small entities employing affected
workers. The Department also tabulated
the total number of affected entities and
employees by industry group.

With these limitations, the
Department estimates that the proposed
rule will affect 4.7 million workers in an
eslimated 290,800 establishments [Table
33).13 Among affected workers, 1.8
million were estimated to be employed
by small entities, working in 211,000
small establishments (Table 34). While
nearly 40 percent of affected EAP
workers are employed in small entities,
this composes a very small percentage
of overall small entity employment in
the economy; affecled workers account

for 3.5 percent of small establishment
employment on average, with at most
7.0 percent of workers affected in any
industry. The industries with the most
affected small entity employees are:

e Education and health services with
336,800 affected workers (3.5 percent of
employees) in 26.800 establishments;

» Professional and business services
with 319,200 alfected workers (5.0
percent of employees) in 56,100
establishments; and

s Wholesale and retail trade with
241,700 affected workers (3.7 percent of
employees) in 38,000 establishments.

The financial activities industry has
the largest percent of affected small
entity employees; 7 percent are affected.

TABLE 33—AFFECTED ENTITIES UNDER PROPOSED STANDARD SALARY AND HCE COMPENSATION LEVEL INCREASES

Establishments {1,000s) Workers (1,000s)2 Annual
Industry Ea yrofi

Total Affected Total Affected {billions})
Total . 7.427 290.8 132,084 4,682.4 $5,8681
Agrlcullura foreslry, llshmg. & hunllng 21 0.1 1,150 7.1 35
Mining .. s 28 0.6 a31 20.4 61
Cunstructmn ..... 658 15.1 6,804 155.7 314
Manufacturing ... g 296 8.1 14,844 406.1 758
Wholesale & re!all lrade 1,475 52.1 18,733 662.1 657
Transportation & utilities 229 52 6,911 156.7 334
Information . 5 134 8.3 2,969 183.0 164
Financial actwmes 809 61.4 9,009 683.3 489
Professional & busmess serwces 1,281 69.2 13,573 733.0 734
Education & health services ....... 910 28.1 32,120 992 4 1,427
Leisure & hospﬂahty 5 772 16.3 12,166 256.7 303
QOther services . . 722 23.2 5,699 183.2 183
Public admlmslranon B | 80 3.0 7175 2427 359

Note: Establishment data from the Survag of U.5. Businesses 2011; worker data from CPS MORG using pooled data for 2011-2013.
workers. Affected workers are those who would become overtime eligible under the proposed in-

2Excludes the self-employed and unpai

creased salary levels if weekly earnings did not change,

®The number of affected establishments depends on assumptions made

the Depariment. The numbers presented here assume the share

of establishments that are affected is equal to the share of workers who are allected within an industry.
=Establishment number represents the iotal number of govemments, including state and local. Data from Government Organization Summary

Report: 2012.

TABLE 34—AFFECTED SMALL ENTITIES AND WORKERS UNDER PROPQSED STANDARD SALARY AND HCE COMPENSATION

LEVEL INCREASES

Small entity establishments Small entity workers Annual
Industry (1,000s) (1,000s)2 smaallyg“ﬂv

Total | Affected® Total Affected® | (billions)
Totald . 6,045 2106 50,355 1,754.0 $2,110
Agncullure foreslly f’ shlng, & huntmg i 20 0.1 624 38 18
Mining ..o " 23 | 0.6 351 9.8 23
Construction _. 640 14.3 4,373 a7.8 201
Manufaclunng : 265 7.2 6,372 172.6 309
Wholesale & retaﬂ trade 1,038 38.0 6,600 241.7 251
Transportation & utilities .. 178 4.1 1,711 39.7 76
Information . - 73 4.6 768 48.6 40
Financial actwmes . 550 387 2812 198.2 147
Professional & busmess semces 1121 56.1 6,374 319.2 339
Education & health services ........ 763 26.8 9,573 336.8 382
Leisure & hospttal:ty 632 13.0 6,380 1316 155
Other services . 668 234 3,724 130.2 134
Public adm:nlslralion L 73 25 692 239 34

Note: Establishment data from the Survey of LI.S. Businesses 2011; worker data from CPS MORG using pooled data for 2011-2013.

1 To estimate tho number of establishmants tle
ratio of affected workers to total workers was
npplied to the total number of establishments. For

oxample, 4.7 million of the tolal 132 million
workers arm affected. or 3.5 percent: 3.5 percent of

the total 7.4 million establishments is 290.000
establishmients with ufocted workers.
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sExcludes the self-employed and unpaid workers. Affected workers are those who would become overlime eligible under the proposed in-
creased salary levels if weekly earnings did not change.

oThe number of affected establishments depends on assumptions made by the Depadment. The numbers presented here assume the share
of workers in small entities who are affected is also the share of small entity establishments that are affected.

=These numbers are also equal to the numbar of small entity establishments under the assumption that each affected establishment has one

affected worker.

YThe components do not necessarily equal the tolals due to when averages are taken.

o Establishment number represents the total number of governments, including state and local.

D. Projected Reporting, Recordkeeping,
and Other Compliance Requirements of
the Proposed Rule

The FLSA sets minimum waga,
overtime pay, and recordkeeping
requirements for employment subject to
its provisions. Unless exempt, covered
employees must be paid at least the
minimum wage and not less than one
and one-half times their regular rates of
paE for overtime hours worked.

very covered employer must keep
certain records for each nonexempt
worker. The regulalions at parl 516
require employers to maintain records
for employees subject 1o the minimum
wage and overtime pay provisions of the
FLSA. Thus, the recordkeeping
requirements are not new requirements;
however, employers would need to keep
some additional records for additional
affected employees if the NPRM were to
be made final without change. As
indicaled in this analysis, the NI'RM
would expand minimum wage and
overtime pay coverage to 4.6 million
affected EAP workers (including HCE
workers and excluding Type 4 workers
who remain exempt). This would result
in an increase in employer burden and
was estimated in the PRA partion
{section V1.) of this NPRM. Note that the
burdens reported for the PRA section of
this NPRM include the entire
information collection and not merely
the additional burden estimated as a
result of this NPRM.,

i. Costs to Small Entities

As detailed in section VILD.iv., throe
direct costs to employers are quantified
in this analysis: (1) Regulalory
familiarization costs; {2) adjustment
costs; and (3) managerial costs,
Regulatory familiarization costs are the

184 Larger than avorage small establishments in
vach industry might employ a larger number of
affected omployees, and such establishments might
incur larger costs and transfers thon the “average™
establishment used as a benchmark in this analysis.
However, although such establishments’ costs and
transfors will increase in proportion to the number

costs incurred to read and become
familiar with the requirements of the
rule. Adjusiment cosls are the costs
accrued to determine workers’ new
exemplion statuses, notify employees of
policy changes, and update payroll
systems. Managerial costs assaciated
with this proposed rulemaking occur
because hours of workers who are newly
entitled to overtime may be more
closely scheduled and monitored to
minimize or avoid paying the overtime
premium. Regardless of business size,
the Department estimates that each
establishment will spend one hour of
time for regulatory familiarization; one
hour per each affected worker in
adjustment costs; and five minutes per
week scheduling and monitoring each
affected worker expected to be
reclassified as overtime eligible as a
result of this propased ruls.

For small entities, the Department
projected annual regulatory
familiarization, adjusiment, and
managerial costs, and paymenis to
employees in terms of exlra wages paid.
The Department believes that the
minimum and maximum per-
establishment costs are the most
accurate possible estimates for the range
of impact of the proposed rule on
individual employers.

As a direct result of this proposed
rule, the Department expects tolal direct
employer costs (regulatory
familiarization, adjustment, and
managerial cosis) of $134.5 to 186.6
million will be incurred by small
entities in the first year after the
promulgation of the proposed rule
{Table 33). The three industries with the
maost affected small entity employees
{educational and health services,
professional and business services, and

of affected workers, these establishments’ payroll
will also increase in approximate proportion to the
number of workers they employ. Since such
establishments can never have more than 100
percent of their employecs affected by the proposed
rule, the rule’s impact as measured by costs and
transfurs as & percentago of establishment payroll

wholesale and retail trade) account for
more than 50 percent of direct costs,

Average weekly earnings for affected
EAP workers in small entities are
expected to increase by $6.16 per week
per affected worker due to bath the
standard salary level and HCE {otal
annual compensation level proposed
increases. This results in costs to
employer of $561.5 million in wage
increases to employees, which compose
0.1 to 0.8 percent of aggregate affected
entity payroll [Table 36).

The Department avaluated the
impacts to small entities employing
affected workers using a range to
represent minimum and maximum costs
incurred by an average establishment.
To define the average establishment, the
Department divided the total number of
employees and payroll among small
establishments by the total number of
small establishments on an industry-
specific basis. The minimum level of
impacts is defined by assuming only
one worker employed by the average
eslablishment is affected by the revised
salary level. The maximum level is
defined by assuming 100 percent of
workers employed by the average
establishment are affected by the revised
salary level.1"* On average, depending
on the number of affected workers it
employs, an affected establishment is
expected to incur $100 to $600 in direct
costs and $320 lo $2,700 in additional
payroll to employees in the first year
after the promulgation of the proposed
rule. On average, these combined first
year costs and transfers account for
approximately 0.11 to 0.95 percent of
average establishment payroll
(depending on how affected small
establishments are defined).

will be roughly the same magnitude as an average
vstaldishment with 100 percent of employees
affecied. Thus, the scalability of the average
establishment impacts adequately captures impacts
to establishmonts both larger and smaller than
averags.
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TABLE 35-—~COSTS TO SMALL ENTITIES UNDER PROPOSED STANDARD SALARY AND HCE COMPENSATION LEVEL

INCREASES

Cost to small enfities in year 1#

Industry Total (millions) Gl aﬂecl(u:doggtsa)bhshment Percent of annual payroll
Min® Max b Mint Max® Mint Max®
O B mriun s milines 30 pishpes i ey i E s e s ks S $186.6 $134.5 $0.1 $0.6 $0.03 $0.18%
Agriculture, forestry, fishing, and hunting . 0.4 0.3 041 2.2 0.01 025
MINING et e o e g 1.0 0.7 0.1 1.2 o.M 0.12
Construction ... 10.4 76 01 05 0.03 0.47
Manufacturing .......ccccevve.. 184 127 0.1 1.8 0.01 0.15
Wholesale and retall trade ... 257 18.8 0.1 05 0.04 0.20
Transportation and utifities .. 42 30 0.1 0.7 0.03 017
Information ........c.ccoeccrvivaenens 5.2 37 0.1 0.8 0.02 0.14
Financial activities ............o..coovreees 211 15.6 0.1 04 0.04 0.15
Professional and business services 34.0 25.0 0.1 04 0.04 0.15
Educational and health Senvices ..........ccvnivieeniinnees 358 252 0.1 0.9 0.02 0.19
Leisura and hospitality ... e 14.0 10.0 0.1 08 0.04 0.
Other semvices ... 13.9 10.2 0.1 0.4 0.05 022
Public administration ......... 2.5 1.8 01 0.7 0.02 015

Note: Pooled data for 2011-2013.

aDirect costs include regulatory familiarization, adjustment, and managerial costs,

Y The range of cosis per establishment depends on the number of affected establishments. The minimum assumes that each affected estab-
lishment has one affected worker (therefore, the number of affecled establishments is equal to the number of alfected workers). The maximum
assumes the share of workers in smail entities who are affected is also the share of small entity establishments that are affected.

TABLE 36—TRANSFERS FOR SMALL ENTITIES UNDER PROPOSED STANDARD SALARY AND HCE COMPENSATION LEVEL

INCREASES
I Transfers for small entities in year 10
Indusiry Total Per affeci(g'dogsnlsbllshmem T Percent of annual payroll
millions) —————71 e
( ’ Mint Max b [ Min® Max®b
T 1

Total i e e e mr e e ey $561.5 $0.32 $2.7 $0.09 $0.76%
Agriculture, farestry, fishing, and hunting . 05 0.12 38 | o.M 0.42
MINING g Ao i T b s o 3.1 0.31 4.9 | 0.03 0.49
CONSIUCHON i i i e e et iR L R 54.4 0.56 38 0.18 1.21
Manufacturing ..o 535 0.31 7.4 0.03 0.64
Wholesale and retail trade ... 101.4 0.42 27 0.17 1.10
Transportation and utilties ... 102 0.26 2.5 0.06 0.58
Information ..........oceeciirin N 19.9 0.41 4.3 0.07 0.78
Financial activities .........cocvivmestorssmmssmsssesncrns o 53.1 0.27 1.4 D.10 0.51
Professional and business services .................. = B84.2 0.26 1.5 0.09 0.50
Educational and health services ..... o 75.1 0.22 2.8 0.04 | 0.56
Leisure and hospitality ............. 70.0 0.53 54 0.22 219
Other services .......cu.u.... " N4 0.24 1.3 0.12 0.67
Public adminISIANION ........cocmieeriinneresest s sssesssssmsses s persersssses 4.7 0.20 1.9 0.04 038

Mote: Pooled data for 2011-2013.

@ Aggragate change in total annual payroll experienced by small entities under the proposed salary levels after labor market adjustments. This
amount represents the total amount of (wage} fransfers from employers to employees.
®The range of transfers per establishment depends on the number of alecled establishments (the denominatar). The minimum assumes that
each affected establishment has one affected worker (therefora, the number of afiected establishments is equal to the number of affected work-
ers). The maximum assumes the share of workers in small enlities who are affected is also the share of small enfity establishments that are

affected.

ii. Differing Compliance and Reporting
Requirements for Small Entities

This NPRM provides no differing
compliance requirements and reporting
requirements for small entities. The
Depariment has strived to minimize
respondent recordkeeping burden by
requiring no specific form or order of
records under the FLSA and ils
corresponding regulations. Moreover,
employers would normally maintain the

recards under usual or customary
business practices.

iii. Least Burdensome Option or
Explanation Required

The Department believes it has
chosen the most effective option that
updates and ¢larifies the rule and which
results in the least burden. Among the
options considered by the Department,
the least restrictive option was taking no

regulatory action and the most
restrictive was updating the 1975 short
test salary level for inflation based upon
the CPI-U (which would result in a
standard salary level of $1,083 per
week). Taking no regulatory action does
not address the Department's concerns
discussed above under Need for
Regulation. The Department found the
most Testrictive option to be overly
burdensome on business in general and
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specifically small business, and high in
light of the facl that there no longer is
a long duties test with an associated
lower salary level that employers may
use to establish that employees are
exempt.

Pursuant to section 603(c} of the RFA,
the following alternatives are to be
addressed:

i. Differing compliance or reporting
requirements that take into account the
resources available o small entities. The
FLSA creates a level playing field for
businesses by setting a floor below
which employers may not pay their
employees. To establish differing
compliance or reporting requirements
for small businesses would undermine
this important purpose of the FLSA and
appears to not be necessary given the
small annualized cost of the rule, The
Year 1 cost of the proposed rule for the
average employer that qualifies as small
was estimated to range from a minimum
of $400 to a maximum of $3,300. The
Department makes available a variety of
rasources to employers for
understanding their obligations and
achieving compliance. Therefore the
Department has not proposed differing
compliance or reporling requirements
for small businesses.

ii. The clarification, consolidation, or
simplification of compliance and
reporling requirements for small
entities. The proposed rule imposes no
new reporting requirements, The
Department makes available a variety of
resources to employers for
understanding their obligations and
achieving compliance.

iit. The use of performance rather
than design standards. Under the
proposed rule, employers may achieve
compliance through a variety of means.
Employers may elect to continue to
claim the EAP exemption for affected
employees by adjusting salary levels,
hiring additional workers or spreading
overtime hours to ather empioyees, or
compensating employees for overtime
hours worked. The Department makes
available a variety of resources lo
employers for understanding their
abligations and achieving compliance.

iv. An exemption from coverage of the
rule, or any part thereof, for such small
entities. Creating an exemption from
coverage of this rule for businasses with
as many as 500 employees, those
defined as small businesses under
SBA's size standards, is inconsistent

with Congressional intent in the
enactment of the FLSA, which applies
to all employers that satisfy the
enterprise coverage threshold or employ
individually covered employees. See 29
U.5.C. 203(s). Moreover, creating a
regulatory exemption for smail
businesses would be beyond the scope
of the Department’s statutory authority
lo define and delimil the meaning of the
term “employed in a bona fide
executive, administrative, or
professional capacity.” 29 11.5.C.
213(a)(1).

E. Identification, to the Extent
Practicable, of All Relevant Federal
Rules That May Duplicate, Overlap, or
Conflict With the Proposed Rule

The Department is not aware of any
federal rules that duplicate, overlap, or
confiict with this NPRM,

IX. Unfunded Mandales Reform Act
Analysis

The Unfunded Mandates Reform Act
of 1995 [UMRA), 2 U.8.C. 1501, requires
agencies to prepare a written statement
for rules for which a general notice of
proposed rulemaking was published
and that include any federa! mandate
that may result in increased
expenditures by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $156 million (5100
million in 1995 dollars adjusted for
inflation} or more in any one year. This
statement must: (1) Identify the
authorizing legislation; (2) present the
estimated costs and benefits of the rule
and, to the extent that such estimates
are feasible and relevant, its estimated
effects on the national economy; (3)
summarize and evaluate state, local, and
tribal government input; and (4) identify
reasonable aliernatives and select, or
explain the non-selection, of the least
costly, mast cost-effective, or least
burdensome alternative,

A. Authorizing Legislation

This proposed rule is issued pursuant
to section 13{a){1) of the Fair Labar
Standards Act, 29 U.5.C. 213{a)(1). The
section exempts from the FLSA's
minimum wage and overtime pay
requirements “any employee employed
in a bona fide executive, administrative,
or professional capacity (including any
employee employed in the capacity of
academic administrative personnel or
teacher in elementary or secondary
schools), or in the capacity of ouiside

salesman (as such terms are defined and
delimited from time to time by
regulations of the Secretary, subject to
the provisions of [the Administrative
Procedure Act]. . .).”" 20 U.S.C.
213(a)(1). The requirements of the
exemplion provided by this section of
the Act are contained in part 541 of the
Department's regulations. Section 3{e) of
the FLSA, 29 U.S.C. 203(e), defines
“employee” 1o include most individuals
employed by a stale, political
subdivision of a state, or interstate
governmental agency. Section 3(x) of the
FLSA, 29 U.5.C. 203(x), also defines
public agencies to include the
government of a state or political
subdivision thereof, or any interstate
governmental agency.

B. Assessment of Costs and Benefits

For purposes of the UMRA, this rule
includes a Federal mandate that is
expected to resull in increased
expenditures by the private secior of
more than $156 million in at least one
year, but the rute will not result in
increased expenditures by state, local
and tribal governments, in the aggregate,
of $156 million or more in any one year.

Costs to state and local governments:
Based on the RIA, the Department
determined that the proposed rule will
result in Year 1 costs for state and local
governments totaling $111.5 million; of
which $28.3 million are direct employer
costs and $83.2 million are transfers
(Table 37). Additionally, the proposed
rule will lead to $0.3 million in DWL.
In subsequent years, the Department
estimated that state and local
governments may experience payroll
increases of as much as $79.1 million in
any one year when the salary level is
automatically updated (with automatic
updating using the fixed percentile
method).

Costs to the private sector: The
Department determined that the
proposed rule will result in Year 1 costs
to the private sector of approximately
$2.0 billion, of which $563.8 million are
direct employer costs and $1,396.2
million are transfers. Additionally, the
proposed rule will result in $7.0 million
in DWL. In subsequent years, the
Department estimated that the private
sectar may experience a payroll increase
of as much as $1,219.1 million per year
(with automatic updating using the
fixed percentile method).
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TABLE 37--SUMMARY OF YEAR 1 AFFECTED EAP WORKERS, HEGULATOHY COsTS, AND TRANSFERS BY TYPE OF
EMPLOYER
l_ Total ! Private | Govemment 2
Affected EAP Workers (1,000s)
BB e | e | aw | s
Direct Employer Costs (Mlllions)
Regulatory ramn.anzaum ........ i 3 | $254.5 §251.4 | $3.1
Adjusiment .. A | 160.1 142.3 | 17.3
Manageriat ... | 1781 170.0 7.9
Total direct oosls | 592.7 563.8 | 283
N . '-T_r;nsfers {Millions)
;m ;ar:nployers -t; workers .. . $1 482 5 | $1,396.2 i $83.2
Dlrect_ -Ernployer Costs & Transfers (MIIIIons)
From employ;rs $2,075.2 | $1,960.0 ‘ §111.5
o . DWL (Milllons)
DV-VL” -_ B o $7.4 | 57.0 $0.3

2 Includes only state, local, and tribat govemments,
DWL was estimated based on the aggregate impact of both the minimum wage and overtime pay provisions,

The largest beniefit 10 workers is the
transfer of income from employers; but,
to the extent that the benefits to workers
outweigh the costs to employers, there
may be a socielal welfare increase due
ta this transfer. The channels through
which societal welfare may increase,
and other secondary benefits may occur,
include: Decreased litigation costs due
to fewer workers subject to the dulias
test, the multiplier effect of the transfer,
increased productivity, reduced
dependence on social assistance, and a
potential increase in time off and its
associated benefits to the social welfare
of workers. Additionally, because of the
increased salary level, overtime
protection will be strengthened for 6.3
million salaried white collar workers
and 3.7 million salaried blue collar
workers who do not meet the duties
requirements for the EAP exemption,
but who earn between the current
minimum salary level of $455 per week
and the proposed salary level because
their right to minimum wage and
overtime protection will be clear rather
than depend upon an analysis of their
duties.

UMRA requires agencies to estimate
the effect of a regulation on the national
ecanomy if, at its discretion, such
eslimales are reasonably feasible and the
effect is relevant and material. 5 U.S.C.
1532(a)(4). However, OMB guidance on
this requirement notes that such macro-
economic effects tend to be measurable
in nationwide econometric models only
if the economic impact of the regulation
reaches 0.25 percent to 0.5 percent of

GDP, or in the range of $41.9 billion 1o
$83.8 billion {using 2013 GDP). A
regulation with smaller apgrepate effect
is not likely to have a measurable
impacl in macro-economic terms unless
it is highly focused on a particular
geographic region or economic sector,
which is nat the case with this proposed
rule.

The Department's RIA estimates that
the total first-year costs {direct employer
costs, transfers from employers 1o
workers, and deadweight loss) of the
proposed rule will be approximately
52.0 billion for private employers and
$111.8 million for state and local
governments. Given OMRB's guidance,
the Department has determined that a
full macro-economic analysis is nat
likely to show any measurable impact
on the economy. Therefore, these costs
are compared to payroll costs and
revenue 1o demonstrate the feasibility of
adapting to these new rules.

Total first-year private sector costs
compose less than 0,04 percent of
private sector payrolls nationwide (2013
payroll costs were estimated to be $5.4
trillion).1%5 "T'otal private sector first-year
costs compase less than 0.006 percent of
national private sector revenues (2013
revenues were estimated to be $32.9
trillion)."#® The Department concludes

143 Private sector payroll costs in 2007 wote $4.8
trillion using the 2007 Economic Census of the
United States. This was influted to 2013 dollars
using the CP1-U. Tuble ECO700A1: All sectors
Geographic Area Series: Economy-Wide Key
Statistics: 2007,

" Private sector rovenues in 2007 were $29.3
trillion using the 2007 Economic Census of the

that impacts of this magnitude are
affordable and will not result in
significant disruptions to typical firms
in any of the major industry categories.

Total first-year state and local
government cosls compose
approximately 0.01 percent of state and
local government payrolls (2013 payroll
casts were estimated to be $864
biltion).1#? Firsi-year state and local
government costs compose (.003
percent of state and local government
revenues (2013 revenues were estimatedl
to be $3.5 trillion).1#* Impacts of this
magnitude will not result in significant
disruptions to typical state and local
governments. The $111.5 million in
state and local government costs
constitutes an average of approximately
$1,240 for each of the approximately
90,100 slate and lacal entities, The
Department considers impacts of this
magnitude te be quite small both in
absolute terms and in relation to
payrolls and revenue.

Unlind States, This was nflated 1o 2013 dollars
using the CP1-L1. Table EC0700A1: All sectors:
Guographic Aren Seties: Econotny-Wide Koy
Statistics; 2007,

147 Staterand local payroll costs in 2012 were
reported in the Census of Governmants data as $852
billion, This was inflated to 2013 dollars using the
CPI-U. 2012 Census of Governments: Employment
Summary Report. Available at; http://
wwwZ.census. gov/govs/apes/2012_summary
report.pef.

194 Stata and local revenues in 2011 were repontd
by the Census as 53.4 trillion, This was inflated to
2013 dotlars using the CPI-U. Stato and Local
Government Finances Summary: 2011, Availablo al
hittp:/iwww2 census.gov/govslocal/summarny
roport.pelf.
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C. Summary of State, Local, and Tribal
Government input

As part of the Department’s outreach
program prior to the issuance of this
NPRM, the Department conducted
stakeholder listening sessions with
representatives of state and local
governments and tribal governments. In
these sessions the Department asked
stakeholders to address, among other
issues, three questions: (1) What is the
appropriate salary level for exemption;
(2) what, il any, changes should be
made to the duties tests; and (3) how
can the regulations be simplified. The
input received from state, local, and
tribal government representatives was
similar to that provided by
representatives of private businesses
and is summarized in section [II. of this
preamble. The discussions in the
listening sessions have informed the
development of this NPRM. The
Department specifically seeks comments
from state, local, and tribal governments
concerning the ability of these entities
to absorb the costs related to the
proposed revisions.

D. Least Burdensome Option or
Explanation Required

The Department's consideration of
various options has been described
throughout the preamble. The
Department believes that it has chosen
the least burdensome but still cost-
effective mechanism to update the
salary level and index future {evels that
is also consistent with the Department’s
statutory obligation. Although some
alternative options considered would
have set the standard salary level at a
rate lower than the propased salary
tevel, which might impose lower direct
payrol! costs on employers, that
outcome may not necessarily be the
most cost-effective or least burdensome
alternative for employers. A lower
salary level—or a degraded stagnant
level over time—could result in a less
effective bright-line test for separating
exempt workers from those nonexempt
warkers intended to be within the Act’s
protection. A low salary level will also
increase the role of the duties lest in
determining whether an employee is
exempt, which would increase the
likelihood of misclassification and, in
turn, increase the risk that employees
who should receive overtime and
minimum wage protections under the
FLSA are denied those protections.

Selecling a standard salary level
inevitably impacts both the risk and cost
of misclassification of overtime-eligible
employees earning above the salary
level as well as the risk and cost of
providing overtime protection lo

employees performing bona fide EAP
duties who are paid below the salary
level. An unduly low level risks
increasing employer liability from
unintentionally misclassifying workers
as exempt; but an unduly high standard
salary level increases labor costs to
employers precluded from claiming the
exemplion for employees performing
bona fide EAP duties. Thus the ultimate
cost of the regulation is increased if the
standard salary level is set either oo
low or too high, The Department has
delermined that setting the standard
salary level at the 40th percentile of
earnings for full-time salaried workers
and automatically updating this level
annually either by maintaining that
earnings percentile or using the CPI-U
best balances the risks and costs of
misclassification of exempt status.

X. Executive Order 13132, Federalism

The Department has (1) reviewed this
proposed rule in accordance with
Executive Order 13132 regarding
federalism and (2) determined that it
does not have federalism implications.
The proposed rule would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

XI. Executive Order 13175, Indian
Tribal Governments

This proposed rule would not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

XII. Effects on Families

The undersigned hereby certifies that
the proposed rule would not adversely
affect the well-being of families, as
discussed under section 654 of the
Treasury and General Government
Appropriations Act, 1999,

XIIL. Execulive Order 13045, Protection
of Children

This proposed rule would have no
environmental health risk or safety risk
that may disproportionately affect
children.

XIV. Environmental Impact Assessment

A review of this proposed rule in
accordance with the requirements of the
National Environmental Policy Act of
1969 (NEPA}, 42 U.S.C. 4321 et seq.,; the
regulations of the Council an
Environmental Quality, 40 CFR part
1500 &t seq.; and the Departmantal

NEPA procedures, 29 CFR part 11,
indicates that the rule would not have

a significant impact on the quality of the
human environment. There is, thus, no
corresponding environmental
assessment or an environmental impact
statement.

XV. Executive Order 13211, Energy
Supply

This proposed rule is not subject to
Executive Order 13211, It will not have
a significant adverse effect on the
supply, distribution, or use of energy.

XVI. Executive Order 12630,
Censtitutionally Protected Property
Rights

This proposed rule is not subject to
Executive Order 12630 because it does
not involve implementation of a policy
that has takings implications or that
could impose limitations on private
property use.

XVII Executive Order 12988, Civil
Justice Reform Analysis

This proposed rule was drafled and
reviewed in accordance with Executive
Order 12988 and will not unduly
burden the Federal court system, The
proposed rule was: (1) Reviewed 1o
eliminate drafting errors and
ambiguities; (2) written to minimize
litigation; and (3) written to provide a
clear legal standard for affected conduct
and to promote burden reduction.

List af Subjects in 29 CFR Part 541

Labor, Minimum wages, Overtime
pay. Salaries, Teachers, Wages.

Signed at Washington, DC this 18th day of
june, 2015.
David Weil,
Administrator, Wage and Hour Division.

Far the reasons set out in the
preamble, the Department of Labor
proposes to amend title 29 of the Code
of Federal Regulations, part 541 as
follows:

PART 541—DEFINING AND
DELIMITING THE EXEMPTIONS FOR
EXECUTIVE, ADMINISTRATIVE,
PROFESSIONAL, COMPUTER AND
OUTSIDE SALES EMPLOYEES

m 1. The authority citation for part 541
is revised to read as follows:

Authority: 20 U.S.C. 213; Pub. L. 101-583,
104 Slat. 2871; Reorganization Plan No. 6 of
1950 {3 CFR, 1945-53 Comyp., p. 1004);
Sccretary’s Order 01-2014 [Dec, 10, 2014), 79
FR 77527 (Dec. 24, 2014).

m 2. Revise paragraph (a)(1) of § 541.100
to read as follows:



38610

Federal Register/Vol. 80, No. 128/Monday, July 6, 2015/Proposed Rules

§541.100 General rule for executlve
employees.

{a] LI

{1) Compensated on a salary basis as
of {EFFECTIVE DATE OF FINAL RULE|
at a rate per week of not less than $921
(or 3774 per week, if employed in
American Samoa by employers other
than the Federal government), exclusive
of board, lodging or other facilities. As
of [DATE TBD] on each subsequent
year, compensated on a salary basis at
a rate per week of not less than the
updated salary rate published annually
by the Secretary in the Federal Register
at least 60 days earlier (with the rate for
American Samoa to be calculated at 84
percent of the updated salary rate,
provided that when the highest industry
minimum wage for American Samoa
equals the minimum wage under 29
U.5.C. 206(a)(1), exempt employees
employed in all industries in American
Samoa shall be paid the full salary rate),
exclusive of board, lodging or other
facilitics:
m 3. Revise paragraph (a)(1) of § 541.200
to read as follows:

§541.200 General rule for administrative
employees.

[a) * * &

(1) Compensaled on a salary or fee
basis as of |[EFFECTIVE DATE OF
FINAL RULE]| at a rate per wesk of not
less than $921 {or $774 per week, if
employed in American Samoa by
employers other than the Fuderal
povernment), exclusive of board,
lodging or other facilities, As of IDATE
TBD| on each subsequent year,
compensated on a salary or fee basis at
a rate per week of not less than the
updated salary rate published annually
by tha Secretary in the Federal Register
at least 60 days earlier (with the rate for
American Samoa to be calculated at 84
percent of the updated salary rate,
provided that when the highest industry
minimum wage for American Samoa
equals the minimum wage under 29
U.5.C. 206(a)(1), exempt employees
employed in all industries in American
Samoa shall be paid the full salary rate),
exclusive of board, lodging or other
facilities;
® 4. Revise paragraph (a}{1) of §541.204
to read as follows:

§541.204 Educational establishments.

(a] LI I

(1) Compensated on a salary or fee
basis as of [EFFECTIVE DATE OF
FINAL RULE] at a rate per week of not
less than $921 (or $774 per week, if
employed in American Samoa by
employers other than the Federal

government), exclusive of board,
lodging or other facilities; or on a salary
basis which is at least equal to the
entrance salary for teachers in the
educational establishment by which
employed. As of [DATE TBD] on each
subsequent year, compensated on a
salary or fee basis at a rate per week of
not less than the updated salary rate
published annually by the Secretary in
the Federal Register at least 60 days
earlier (with the rate for American
Samoa to be calculated at 84 percent of
the updated salary rate, provided that
when the highest industry minimum
wage for American Samoa equals the
minimum wage under 29 U.5.C.
206(a){1), exempt employees employed
in all industries in American Samoa
shall be paid the full salary rate),
exclusive of board, lodging or other
facilities; or on a salary basis which is
at least equal to the entrance salary for
teachers in the educational
establishment by which employed; and
* * * L4 *

m 5. Revise paragraph (a)(1) of § 541.300
to read as follows:

§541.300 General rule for professional
employees,

(a] LI B

{1) Compensated on a salary or fee
basis as of [EFFECTIVE DATE OF
FINAL RULE]| at a rate per week of not
less than $921 (or $774 per weok, if
employed in American Samoa by
employers other than the Federal
government}, exclusive of board,
lodging or ather facilities. As of [DATE
TBD] on each subsequent year,
compensated on a salary or fee basis at
a rate per week of not less than the
updated salary rate published annually
by the Secretary in the Federal Register
at least 60 days earlier {with the rate for
American Samoa to be calculated at 84
percent of the updated salary rate,
provided that when the highest industry
minimum wage for American Samoa
equals the minimum wage under 29
U.S.C. 206(a)(1), exempt employees
employed in all industries in American
Samoa shall be paid the full salary rate),
exclusive of board, lodging or other
facilities: and
x L] * * =
& 6. Remove the first sentence of
§541.400(b] introductary text and add
three sentences in its place to read as
follows:

§541.400 General rule for computer
employees.

(b) The section 13(a){1) exemption
applies to any computer emplayee who,
as of [EFFECTIVE DATE OF FINAL
RULE] is compensated on a salary or fee

basis at a rate per week of not less than
$921 (or $774 per week, if employed in
American Samoa by employers other
than the Federal government), exclusive
of board, lodging or other facilities. As
of IDATE TBD] on each subsequent
year, the section 13(a){1) exemption
applies to any computer employee who
is compensated on a salary or fee basis
at a rate per week of not less than the
updated salary rate published annually
by the Secrstary in the Federal Register
at least 60 days earlier (with the rate for
American Samoa to be calculatad at 84
percent of the updated salary rate,
pravided that when the highest industry
minimum wage for American Samoa
equals the minimum wage under 29
U.5.C. 206(a)(1), exempt employees
employed in all industries in American
Samoa shall be paid the full salary rate],
exclusive of board, lodging or other
facilities. The section 13(a)(17)
exemption applies to any computer
employee compensated on an hourly
basis at a rate of not less than $27.63 an
hour. * * *
* * * * *
m 7, Amend §541.600 hy:
m a. Removing the first sentence of
paragraph (a) and adding two sentences
in its place; and
m b, Removing the first sentence of
paragraph (b} and adding two sentences
in its place,

The additions read as follows:

§541.600 Amount of salary required.

(a) To qualify as an exempt execulive,
administrative or professional employee
under section 13(a)(1) of the Act, an
employee must be compensated on a
salary basis as of [EFFECTIVE DATE OF
FINAL RULE] at a rate per week of not
less than $921 {or $774 per week, if
employed in American Samoa by
employers other than the Federal
government), exclusive of board,
lodging or other facilities. As of |DATE
‘TBD] on each subsequent year, such
employee must be compensated on a
salary basis at a rate per week of not less
than the updated salary rate published
annually by the Secretary in the Federal
Register at least 60 days earlier (with
the rate for American Samoa fo be
calculated at 84 percent of the updated
salary rate, provided that when the
highest industry minimum wage for
American Samoa equals the minimum
wage under 29 U.5.C. 206{a}(1), exemnpl
employees employed in all industries in
American Samoa shall be paid the full
salary rate), exclusive of board, lodging
or other facilities. * * *

(b) The required amount of
compensation per week may be
translated into equivalent amounts for
periods longer than one week. The
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requirement will be met if the employee
is compensated biweekly on a salary
basis of ${DOUBLE THE 40th
PERCENTILE AMOUNT]I, semimanthly
an a salary basis of ${THE 40th
PERCENTILE AMOUNT, MULTIPLIED
BY 52 AND DIVIDED BY 24], or
manthly on a salary basis of ${THE 40th
PERCENTILE AMOUNT MULTIPLIED
BY 52 AND DIVIDED BY 12]. = * *
® 8. Amend § 541.601 by:
® a. Revising paragraph (a};
® b. Removing the first sentence of
paragraph (b)(1) and adding two
sentences in its place; and
® c. Revising paragraph (b)(2).

The revisions read as follows:

§541.601 Highly compensated employees.

(a) An employee with total annual
compensation of at least $122,148 as of
IEFFECTIVE DATE OF FINAL RULE] is
deemed exempt under section 13(a}{1)
of the Act if the employee customarily
and regularly performs any one or more
of the exempt dulies or responsibilities
of an executive, administrative or
professional employee identified in
subparts B, C, or D of this part. As of
[DATE TBDJ on each subsequent year,
an employee with total annual
compensation of at least the updated
campensation rate published annually
by the Secretary in the Federal Register
at least G0 days earlier is deemed
exempt under section 13(a)(1) of the Act
if the employee customarily and
regularly perfarms any one or more of
the exempt duties or responsibilities of
an executive, administrative or
professional employee identified in
subparts B, C, or D of this part.

(b){1) “Total annual compensation™
must include at least a weekly amount
that is, as of [EFFECTIVE DATE OF
FINAL RULE] $921 paid on a salary or
fee basis. As of [DATE TBD| of each
year, “total annual compensation"” must
include a weekly amount that is not less
than the updated salary rate published
annually by the Secretary in the Federal
Register at least 60 days earlier , paid on
a salary or fee basis. * * *

(2) [Fan employee’s total annual
compensation does not total at least the
minimum amount established in
paragraph (a) of this section by the last
pay period of the 52-week period, the
employer may, during the last pay
period or within one month after the
end of the 52-week period, make one
final payment sufficient to achieve the
required level. For example, if the
current annual salary level for a highly
compensated employee is $122,148, an
employee may earn $100,000 in base
salary, and the employer may anticipate
based upan past sales that the employee

also will earn $25,000 in commissions.
However, dus to poor sales in the final
quarter of the year, the employee
actually only earns $10,000 in
commissions. In this situation, the
employer may within one month after
the end of the year make a payment of
at least $12,148 to the employee. Any
such final payment made after the end
of the 52-week period may count only
toward the prior year's total annual
compensation and not toward the total
annual compensation in the year it was
paid. If the employer fails lo make such
a payment, the employee does not
qualify as a highly compensated
employee, but may still qualify as
exempt under subparls B, C, or D of this
part.
L3

L] u * L]

m 9. Revise § 541.604 to read as follows:

§541.604 Minimum guarantee plus exiras.

(a) An employer may provide an
exempl employee with additional
compensation without lasing the
exemplion or violating the salary basis
requirement, if the employment
arrangemenl also includes a guarantee
of at least the minimum weekly-
required amount paid on a salary basis.
Thus, for example, if the current weekly
salary level is $921, an exempt
employee guaranteed at least $921 each
week paid on a salary basis may also
receive additional compensation of a
one percent commission on sales. An
exempt employee also may receive a
percentage of the sales or profits of the
employer if the employment
arrangement also inciudes a guarantee
of at least $921 each week paid on a
salary basis. Similarly, the exemption is
not lost if an exempt employee who is
guaranteed at least $921 each week paid
on a salary basis also receives additional
compensation based on hours worked
for work beyond the normal workweek.
Such additional compensation may be
paid on any basis (e.g., flat sum, bonus
payment, straight-time hourly amount,
time and one-half or any other basis),
and may include paid time off,

(b) An exempt employee's earnings
may be computed on an hourly, a daily
or a shift basis, without losing the
exermplion or violating the salary basis
requirement. if the employment
atrangement also includes a guarantee
of at least the minimum weekly required
amount paid on a salary basis regardless
of the number of hours, days or shifts
worked, and a reasonable relationship
exists between the guaranteed amount
and the amount actually earned. The
reasonable relationship test will be met
if the weekly guarantee is roughly
equivalent to the employee's usual
earnings at the assigned hourly, daily or

shift rate for the employee's normal
scheduled workweek. Thus, for
example, if the weekly salary level is
$921, an exempt employee guarantesd
compensation of at least $1,000 for any
week in which the employee performs
any work, and who normally works four
ot five shifts each week, may be paid
5300 per shift without violating the
salary basis requirement. The reasonable
relationship requirement applies only if
the employee’s pay is computed on an
hourly, daily or shift basis. It does not
apply, for example, to an exempt store
manager paid a guaranteed salary per
week that exceeds the current salary
level who also receives a commission of
one-half percent of all sales in the store
or five percent of the store’s profits,
which in some weeks may total as much
as, or even more than, the guaranteed
salary.

& 10. Revise paragraph (b) of § 541.605
to read as follows:

§541.605 Fee basis.
* " - * *

(b} To determine whether the fee
payment meets the minimum amount of
salary required for exemption under
these regulations, the amount paid to
the employee will be tested by
delermining the time worked on the job
and whether the fee payment is at a rate
that would amount to at least the
minimum required salary per week if
the employee worked 40 hours. Thus, if
the salary level were $921, an artist paid
8500 for a picture that took 20 hours to
complete meets the minimum salary
requirement for exemption since
earnings at this rate would yield the
artist $1000 if 40 hours were worked.
® 11. Revise §541.709 ta read as
follows:

§541.709 Motlon pleture producing
Industry.

The requirement that the employee be
paid “‘on a salary basis" does not apply
to an employee in the motion picture
producing industry wha is
compensated, as of {EFFECTIVE DATE
OF FINAL RULEI, at a base rate of at
least 51,404 per week (exclusive of
board, lodging, or other facilities); and
as of [DATE TBD] an each subsequent
year, is compensated at a base rate of at
least $[MOST RECENTLY EFFECTIVE
MOTION PICTURE INDUSTRY BASE
RATE INCREASED AT THE SAME
RATIO AS THE STANDARD SALARY
LEVEL IS INCREASED| {exclusive of
board, lodging, or other facilities). Thus,
an employee in this industry who is
otherwise exemp! under subparts B, C.
or D of this part, and who is employed
at a base rale of at least the applicable
current minimum amount a week is
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exempt if paid a proportionate amount  employee is employed at a daily rate (b) The employee is in a job category
{based on a week of not more than 6 under the following circumstances: having the minimum weekly base rate
days) for any week in which the {a) The employee is in a job category  and the daily base rate is at least one-
employee doas not work a fuli for which a weekly base rate is not sixth of such weekly base rate,
workweek for any reason. Moreover, an  provided and the daily base rate would g poc. 2015-15464 Filed 7-2-15: 845 am|
otherwise exempt employee in this yield at least the minimum weekly

industry qualifies for exemption if the amount if 6 days were worked; ar BILLING CODE P



